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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, under the circumstances of this case, the 
Federal Power Commission (Respondent) lacked authority, 
after the issuance of an order on rehearing, to reopen 
sua sponte four non-consolidated Section 4(e) rate pro- 
ceedings and to reimpose refund undertakings when appli- 
cations for rehearing were only filed with respect to such 
order on rehearing and petitions to review were filed in 
only two of the proceedings, one within sixty days of the 
order on rehearing and one within sixty days after denial 
of the application for rehearing on the order on rehearing? 


2. Whether the Respondent may retroactively broaden a 
refund undertaking in a Section 4(e) proceeding contrary 
to the intent of such undertaking as expressed by a ma- 
jority of the Commissioners who adopted it, and order 
refunds, in accordance with the broadened undertaking, 
based (1) on the diligence of persons filing petitions to 
intervene, applications for rehearing and petitions for re- 
view and (2) on the failure of Petitioner to protest a tax, 
when the Commission which adopted the refund under- 
taking plainly indicated that no protest was required? 


3. Whether, under the circumstances of this case, the 
action of the Respondent, in (1) retroactively ruling Peti- 
tioner should have protested a tax, (2) retroactively broad- 
ening Petitioner’s refund obligation, and (3) ordering re- 
funds based on the broadened undertaking which: (a) re- 
sulted in no benefit to the public, (b) presumably again 
compensated the pipeline purchasers for costs it had con- 
tracted to pay, and (¢c) deprived Petitioner of considera- 
tions it bargained for in the sale of gas, was an abuse of 
administrative discretion and was arbitrary and capricious? 
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IN THE 


United States Court of Appeals 


For tHe District or CoLumsia Circuit 
Nos. 16,794, 16,963, 17,006 


Sun Om Company, Petitioner, 
v. 


Feperat Power Commission, Respondent, 


TRANSCONTINENTAL Gas Pree Line Corporation, 
Intervenor in Nos. 16,794, 16,963 and 17,006 


Trxas Gas TRANSMISSION CoRPORATION, 
Intervenor in No. 17,006 


Unrrep Furi Gas Company, 
Intervenor in No. 17,006 


On Petition to Review Orders of the Federal 
Power Commission 


BRIEF FOR PETITIONER SUN OIL COMPANY 


JURISDICTIONAL STATEMENT 


Petitioner, Sun Oil Company, is a party aggrieved by 
orders issued August 30, 1961 and March 5, 1962 by the 
Respondent, Federal Power Commission, in proceedings 
in which Petitioner was a party. The petitions to review 
in Case Nos. 16794, 16963 and 17006 were filed pursuant to 
Section 19(b) of the Natural Gas Act, 52 Stat. 831 (1938), 
15 U.S.C. § 717r(b). 
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In Case No. 16794, Petitioner seeks review of the Re- 
spondent’s order issued August 30, 1961 (R. 475-505) as 
it relates in part to the proceedings before Respondent in 
Docket Nos. G-15632 and G-15768, pursuant to a timely 
petition filed December 28, 1961. On September 29, 1961, 
Petitioner filed a timely application for rehearing with re- 
spect to the order issued August 30, 1961 (R. 2479-92), 
which was deemed denied on October 29, 1961. 


In Case No. 16963, Petitioner seeks review of Respond- 
ent’s order issued March 5, 1962 (R. 702-729), as an order 
on rehearing of the August 30, 1961 order as it relates in 
part to the proceedings before Respondent in Docket Nos. 
G-15632 and G-15768, pursuant to a petition filed on April 
6, 1962. 


In Case No. 17006, Petitioner seeks review of Respond- 
ent’s order issued March 5, 1962 as it relates in part to the 
proceedings before Respondent in Docket Nos. G-15632, G- 
15633, G-15743, and G-15768 pursuant to a timely petition 


for review filed May 3, 1962. On April 4, 1962, Petitioner 
filed a timely application for rehearing with respect to the 
order issued March 5, 1962 (R. 2551-86), which was denied 
by the Commission’s order issued April 26, 1962 (R. 796- 
805). 


By an order issued June 4, 1962, the three cases were 
consolidated for filing of briefs and a single joint appendix, 
and for argument. 


STATEMENT OF THE CASE 


The orders of which review is sought in these cases 
were initiated before Respondent by Petitioner filing prior 
to July 31, 1958 notices of change in certain of its rate 
schedules. Such notices involved increases in rates filed 


1 The notices of change involved in these cases related to Petitioner’s F.P.C. 
Gas Rate Schedule Nos, 51 (R. 2139-76), 71 (R. 2182-2237), 93 (R. 2771- 
2815), 38 (R, 3100-65), 75 (R. 3170-3214), 76 (R. 3219-61), and 44 (R 
3500-3544). 
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pursuant to contract rate schedule provisions which pro- 
vided that the purchasers are to reimburse Petitioner for 
portions of the increases in certain taxes levied by the 
State of Louisiana (R. 2158, 2177-81, 2203-04, 2238-41, 2793, 
2816-19, 3130-31, 3166-69, 3185, 3215-18, 3234, 3262-65, 3518, 
3545-51). The tax involved was an increase in the Louisi- 
ana gas gathering tax which became effective on August 
1, 1958. 


On July 31, 1958 Respondent issued orders which sus- 
pended the effective date of Petitioner’s notices of change 
until August 2, 1958, and ordered a hearing pursuant to 
Sections 4 and 15 of the Natural Gas Act in proceedings 
designated Docket Nos. G-15632, G-15633, G-15743 and G- 
15768. Such orders, in general terms, also provided that 
Petitioner could collect the increase in tax from its pur- 
chasers on condition that Petitioner file the requisite under- 
takings set forth in such orders to make refunds. The exact 
obligation Petitioner assumed by such undertaking is a 
vital issue in this proceeding. This issue is discussed below 


at pages 29-32. 


Applicant complied with the requirements of the orders 
of July 31, 1958 by filing the requisite undertakings (R. 
2350-53, 2823-25, 3340-42, 3555-57). Thereupon Petitioner 
collected from its purchasers such portions of the addi- 
tional tax as were provided for by its filed contract rate 
schedules. The additional amounts collected were paid by 
Petitioner to the State of Louisiana, and Petitioner retained 
not one cent of the additional amounts so collected. Shortly 
after Petitioner made its rate filings and Respondent issued 
the suspension orders, there was correspondence between 
the Respondent and the Collector of Revenue of the State 
of Louisiana which shows that the purpose of the suspen- 
sion orders was to prevent independent producers such as 
Petitioner from receiving ‘‘windfalls’’ in the event the tax 
was held invalid and refunds were made by the State of 
Louisiana. Additionally, such correspondence makes clear 
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that Respondent did not intend to require independent pro- 
ducers to protest the tax (R. 161-2, 163-4, 165-6). 

The validity of the Louisiana gas gathering tax which 
became effective on August 1, 1958 was successfully at- 
tacked in Bel Oil Corporation, et al. v. Fontenot, Collector, 
117 S. 2d 571; Southern Natural Gas Company v. Roland, 
Collector, 123 §.2d 891. However, the Louisiana gas gath- 
ering tax was suspended by the Louisiana Legislature 
and that tax was replaced by a severance tax effective 
December 1, 1958. Thus, the increase in Louisiana gas 
gathering tax was only effective during the period August 
1, 1958 to December 1, 1958. After December 1, 1958, the 
tax rate remained at the same level, but was thereafter 
characterized as a severance tax. Petitioner has continued 
to pay the full amount of tax to the State of Louisiana up 
to the present time and has received partial reimbursement 
under the terms of its contract rate schedules without 
suspension or other action by Respondent. 


After the litigation with respect to the validity of such 
tax had been concluded, the Respondent issued its order 
of February 21, 1961, applicable to each of Petitioner’s 
dockets involved in these cases, as well as some 400 dockets 
in which Petitioner had no interest. Such order, however, 
did not consolidate the dockets to which it related for 
any purpose (R. 169-192). Paragraphs (A) and (D) of the 
ordering clauses of such order, dealing with the subject of 
refunds and terminating the proceedings, provided: 


“*(A) The above-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with 
the Commission’s orders herein together with a pro- 
portionate part of any interest received from the State 
of Loutisiana.’’ (Emphasis added) (R. 187) 


* ° * es 
‘**(D) The above-designated proceedings [which in- 
eluded the four dockets of Petitioner involved in these 
cases] are hereby terminated.”? (R. 188) 
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On March 23, 1961, Petitioner filed an application for 
rehearing and stay, in which it sought clarification of the 
order issued February 21, 1961, with respect to the payment 
of refunds and certain alternative relief (R. 2416-26). In 
such application, Petitioner, while recognizing that it might 
not be adversely affected by the order,” only sought clari- 
fication of the question whether refunds were required of 
Petitioner, even though none were ‘‘received from the State 
of Louisiana.’’ Petitioner did not question the Commis- 
sion’s action in terminating the proceedings. By an order 
issued April 14, 1961,° the Respondent granted rehearing 
of the order of February 21, 1961 (R. 392-394). 


On May 29, 1961, the Respondent issued its order on 
rehearing of its February 21, 1961 order (R. 424-452). In 
such order the Respondent discussed its prior action and 
orders with respect to requiring refunds of the Louisiana 
gas gathering tax, and particularly the meaning of its order 
suspending the rate increases due to the increase in tax. 


The order issued May 29, 1961 amended Paragraph (1) of 
the finding clauses and Paragraph (A) of the ordering 
clauses of the order issued February 21, 1961, to read as 
follows: 


‘«(1) It is in the public interest and necessary in 
the effective administration of the Natural Gas Act that 
refunds be made in the above-entitled proceedings as 


2 As sct forth below (p. 21), Petitioner’s application for rehearing stated 
that it was reasonable to conclude the order did not impose a refund obliga- 
tion as persons (like Petitioner) who received no refunds from the State of 
Louisiana, 

3 The order issued April 14, 1961, did not make any reference to the 
applications for rehearing of the order issued February 21, 1961 filed by 
distributors on March 23, 1961 (R. 335-379). The Commission took no action 
within thirty days with respect to such applications and under Section 19(a) 
of the Natural Gas Act and Section 1.34(c) of the Commission’s Rules of 
Practice and Procedure, such applications would be deemed denied on April 
22, 1961. The distributors did not file petitions for review of the order issued 
February 21, 1961. 
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hereinafter ordered and that said proceedings be ter- 
minated.’’ (R. 429) 
* * * * 

‘*(A) Respondents shall refund their respective pur- 
chasers a proportionate part of any refunds, including 
interest thereon, received from the State of Louisiana 
as a result of the invalidity of the Section 678 Louisi- 
ana Gas Gathering Tax.’’ (R. 429) 


The order issued May 29, 1961, did not modify Paragraph 
(D) of the ordering clauses of the order issued February 
21, 1961, which terminated the proceedings. The order 
issued May 29, 1961, also denied a petition to intervene 
filed on April 7, 1961 (R. 2435-46), by Transcontinental Gas 
Pipe Line Corporation (Transco) with respect, among 
others, to the rate schedules involved in this review pro- 
ceeding as it relates to Docket Nos. G-15632 and G-15768.4 


Memphis Gas, Light and Water Division (Memphis) and 
Texas Gas Transmission Corporation (Texas Gas) filed on 
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June 27 and 28, 1961 petitions to intervene with respect to 
the rate schedule (among others) involved in this review 
proceeding as it relates to Docket No. G-15633 (R. 2826-35, 
2848-60). These companies, as well as Transco and United 
Fuel Gas Company (United Fuel), which had previously 
been permitted to intervene in Docket No. G-15748, filed on 
June 27, 1961, and July 28, 1961, applications for rehearing 
with respect to the order on rehearing issued May 29, 1961 
(R. 2836-47, 2861-70, 2458-78, 453-65). The Respondent 
took no action with respect to these applications, and they 
were deemed denied upon the expiration of thirty days. 
Texas Gas, Memphis, and United Fuel did not file petitions 


4 The order issued May 29, 1961, also rejected the joint and several ap- 
Plications for rehearing filed on March 23, 1961, by the distributors, Long 
Island Lighting Company, Public Service Electric and Gas Company, Phila- 
delphia Electric Company and The United Gas Improvement Company. Such 
order also rejected other petitions to intervene filed by distributors. The 
distributors did not file petitions for review of the action taken by Respondent 
in its order issued May 29, 1961, 
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to review the order issued May 29, 1961. By petitions to 
review filed, respectively, on July 28, 1961 and August 9, 
1961, Transco sought review of the order issued May 29, 
1961, in the United States Court of Appeals for the Dis- 
trict of Columbia Circuit in Case Nos. 16510 and 16538 (R. 
477). By an order issued September 1, 1961, Petitioner was 
permitted to intervene in these cases. 


By the order issued August 30, 1961, of which review is 
sought by Petitioner in Case No. 16794 and to which the 
petitions for review filed by Petitioner in Case Nos. 16963 
and 17006 also relate, the Respondent without notice sua 
sponte, purported to reopen the proceedings in Docket Nos. 
G-15632, G-15633, G-15743, and G-15768, and to permit 
Transeo, Texas Gas and Memphis to intervene in the re- 
opened proceedings with respect to the rate schedules under 
which they purchased gas from Petitioner (R. 475-505). 
The order issued August 30, 1961, also purported to au- 
thorize Petitioner and intervenors to file in the reopened 
proceedings statements of position on or before October 9, 
1961, and replies on or before November 6, 1961. 


On September 28, 1961, Petitioner filed a timely applica- 
tion for rehearing with respect to the order issued August 
30, 1961, insofar as it purported to reopen the proceedings 
in Docket Nos. G-15632, G-15633, G-15743 and G-15768 (R. 
2479-92). The Respondent took no action with respect to 
such application for rehearing within the time specified 
by Section 19(a) of the Natural Gas Act; and, under such 
section of the Natural Gas Act and Section 1.34(c) of the 
Commission’s Rules of Practice and Procedure, such appli- 
cation would be deemed to have been denied on October 29, 
1961. By an order issued October 31, 1961 the Respondent 
purported to accept such application for rehearing as a 
motion for reconsideration and to deny such motion (R. 
645-648). 


On December 28, 1961, Petitioner filed in this Court a 
petition to review the order issued August 30, 1961, insofar 
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as it related to the rate supplements involved in the pro- 
ceedings in Docket Nos. G-15632 and G-15768 under which 
Transco is the purchaser.’ This proceeding was assigned 
Case No. 16794. The Respondent, on February 2, 1962, 
filed a motion to dismiss the proceeding on the grounds 
that the order issued August 30, 1961, was not reviewable. 
Upon hearing oral argument on the motion to dismiss, 
this Court, by an order entered March 9, 1962, held in 
abeyance the motion to dismiss and ordered such motion 
to be considered in connection with any petition for review 
of the order entered March 5, 1962 by the Respondent. 


On March 5, 1962 the Respondent issued the order of 
which review is sought in Case Nos. 16963 and 17006 (R. 
702-729). Said order purported to set aside the refund 
provision of the order of February 21, 1961, as clarified 
by the May 29, 1961 order, and to require Petitioner to 
make refunds to Transco, Texas Gas and United Fuel under 
the rate schedules involved in this review proceeding. The 
validity of the order issued March 5, 1962 depends on the 
authority of Respondent to reopen by the order of August 
30, 1961, the proceedings in Docket Nos. G-15632, G-15633, 
G-15743 and G-15768. 


On April 4, 1962 Petitioner filed an application for re- 
hearing and stay of the Respondent’s order issued March 
5, 1962 insofar as it related to rate schedules involved 
in this review proceeding. In such application for rehear- 
ing, Petitioner again set forth the matters contained in its 
application for rehearing of the order issued August 30, 
1961, reopening the proceedings in Docket Nos. G-15632, 


5 By a petition to review filed December 26, 1961, in the United States 
Court of Appeals for the Fifth Circuit, Petitioner sought review of the order 
issued August 30, 1961, insofar as it purported to reopen the proceedings in 
Docket Nos. G-15632, G-15633 and G-15743 with respect to all rate schedules 
at issue in such dockets except those involving sales to Transco. This case 
was assigned No. 19399. By a per curiam decision of March 9, 1962, that 
Court dismissed the petition to review on the ground that ‘‘. . . the order 
appealed from—that of August 30, 1961—does not decide or determine any- 
thing finally’? (R. 2548-50). 
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G-15633, G-15743 and G-15768, on which the validity of the 
order issued March 5, 1962 depends. In addition, Peti- 
tioner set forth in the application for rehearing reasons to 
show that the Respondent lacked authority to enter the 
order issued March 5, 1962, and that its action was arbitrary 
and capricious. By an order issued April 26, 1962 the Re- 
spondent denied Petitioner’s application for rehearing but 
stayed, pending court review, the effectiveness of refund re- 
quirements of the order of March 5, 1962 as it related to 
Petitioner (R. 796-805). 


On April 6, 1962 Petitioner also filed a petition to re- 
view the order issued March 5, 1962, insofar as it relates 
to the rate schedules involved in Case No, 16794 in the 
event the order of March 5, 1962 should be considered an 
order on rehearing of the August 30, 1961 order. This peti- 
tion to review was assigned Case No. 16963. 


On May 3,'1962, after denial by Respondent of Petition- 
er’s application for rehearing of the March 5, 1962 order, 
Petitioner filed in this Court a petition to review Respond- 
ent’s March 5, 1962 order insofar as such order related to 
rate schedules, under which Transco, United Fuel and 
Texas Gas purchased gas from Petitioner, involved in 
Docket Nos. G-15632, G-15633, G-15743, and G-15768. 
Case No. 17006 was assigned to this petition. By an or- 
der issued June 4, 1962, Case No. 17006 was consolidated 
with Case Nos. 16794 and 16963 for the filing of briefs and 
a single joint appendix, and for argument. The issues in- 
volved in Case No. 17006 include the issues raised in Case 
Nos. 16794 and 16963. 


STATUTES AND REGULATIONS INVOLVED 


The statutes involved in this review proceeding are Sec- 
tions 4(d), 4(e), 15(b), 16 and 19 of the Natural Gas Act, 
15 U.S.C. §§ 717¢e(d), 717¢e(e), 717n(b), 7170 and 717r. Also 
involved in this review proceeding are provisions of Sec- 
tions 1.8, 1.13, 1.33, 1.34 and 2.1 of the Commission’s Rules 
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of Practice and Procedure. All are reproduced in the 
appendix to this brief. 


STATEMENT OF POINTS 


I. Respondent erred in reopening four non-consolidated 
Section 4(e) rate proceedings by its order issued August 
30, 1961, because such action was contrary to Respondent’s 
own rules and exceeded Respondent’s authority under Sec- 
tion 19 of the Natural Gas Act. In the event Respondent, 
under the circumstances of this case, had authority to con- 
sider an application for rehearing of an order on rehear- 
ing, Respondent lacked authority under Section 19 to re- 
open two of the proceedings. 


II. Respondent erred in ordering refunds by its order 
issued March 5, 1962. Such order reimposed and broad- 
ened Petitioner’s refund undertaking which was terminated 
when the proceedings were terminated. Alternatively, if 
any proceedings were not finally terminated prior to re- 


opening of the proceedings by the August 30, 1961 order, 
Respondent lacked authority under Section 4(e) of the Act 
to broaden Petitioner’s refund undertaking beyond the 
scope of such undertaking as it was interpreted by a ma- 
jority of the Commissioners adopting it. Respondent based 
its refund order on a standard not authorized by Section 
4(e). 


III. The action of the Commission in the order issued 
March 5, 1962 was arbitrary and capricious and constituted 
an abuse of administrative discretion. 


SUMMARY OF ARGUMENT 


I. The Respondent had no authority to reopen the four 
non-consolidated Section 4(e) rate proceedings by its order 
issued August 30, 1961. Respondent’s authority to recon- 
sider orders is determined from the powers accorded Re- 
spondent by the Natural Gas Act. Under Section 19 (a) of 
the Act, Respondent is authorized to reconsider its orders 
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(1) upon an application for rehearing, or (2) upon rea- 
sonable notice, during the period intervening between the 
date a petition to review is filed in a court of appeals and 
the date the record in that review proceeding is filed with 
the court. 


The proceedings in Docket Nos. G-15632, G-15633, G- 
15743 and G-15768 were terminated by Respondent’s order 
issued February 21, 1961. By such order all interested 
persons were given notice that refunds probably would not 
be required with respect to the increase in Louisiana gas 
gathering tax effective during the period August 1, 1958 
to December 1, 1958, by any independent producer who did 
not receive refunds from the State of Louisiana. Persons 
thus adversely affected were required by Section 19(a) to 
seck rehearing of the order issued February 21, 1961. After 
the issuance of the order on rehearing on May 29, 1961, Re- 
spondent’s only statutory authority to reopen the proceed- 
ings depended on the filing of a petition for review within 
sixty days by a party who had filed a petition for rehearing 
of the order of February 21, 1961 terminating the proceed- 
ings. No petition to review was filed by a person seeking 
rehearing of the order issued February 21, 1961. 


Assuming, under the circumstances of this case, an appli- 
cation for rehearing could be properly filed with respect to 
the order of May 29, 1961 as an order on rehearing of the 
February 21, 1961 order, Respondent would lack authority 
to reopen the proceedings in two of the proceedings, as 
the persons filing applications for rehearing in two pro- 
ceedings did not file petitions for review within the statu- 
tory period. 


The Respondent’s own rules did not permit its reopening 
sua sponte the proceedings on August 30, 1961. 


II. The Respondent lacked authority to order refunds by 
its order issued March 5, 1962. Respondent’s authority to 
order refunds in this case depends on its authority under 
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Section 4(e) of the Natural Gas Act. Petitioner’s refund 
undertaking was defined in the suspension orders of July 
31, 1958 and was imposed by Petitioner’s accepting the 
terms of that order. Under Section 4(e) Respondent had 
no authority on March 5, 1962 to reimpose or broaden the 
refund undertaking required by that suspension order. 
Upon the termination of the proceedings, for the reasons 
set forth in Point I, Petitioner’s refund undertaking was 
also terminated. By order issued March 5, 1962 Respond- 
ent not only reimposed the obligation, but broadened the 
undertaking in a manner contrary to a prior interpreta- 
tion of the undertaking by a majority of the Commissioners 
who adopted it. Even if it were assumed that the pro- 
ceedings were not terminated prior to August 30, 1961, Re- 
spondent did not have authority to broaden the refund un- 
dertaking by its refund order issued March 5, 1962, and to 
order refunds in accordance with the broadened under- 
taking. 


Respondent’s authority under Section 4(e) to order re- 
funds depends on a finding after hearing that the increase 
in rate had not been justified. Respondent ordered refunds 
based on (1) its determination that Petitioner did not heed 
the admonition of the pipeline companies to protest the 
tax and on (2) the diligence of pipeline purchasers in the 
filing of petitions to intervene, applications for rehearing of 
an order on rehearing and petitions to review. The in- 
crease in Louisiana gas gathering tax resulted in an in- 
crease in Petitioner’s cost to provide gas to its pipeline 
buyers. Respondent did not consider such increase in cost 
or the fact that all moneys Petitioner received as reim- 
bursement of the added costs were paid to the State of 
Louisiana. Petitioner’s failure to protest the increase in 
tax had no bearing on whether the increase in rates had 
been justified. Petitioner had no obligation to protest the 
tax and the Commission that adopted the suspension orders 
of July 31, 1958 clearly indicated Petitioner did not need 
to protest the tax. 
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Timely applications for rehearing and timely petitions 
for review, which were not filed in the proceedings before 
the Respondent as discussed in Point I, were essential for 
Respondent to reopen the proceedings by the order of 
August 30, 1961. However, the diligence of the pipeline 
purchasers in this regard has no bearing on whether Peti- 
tioner justified an increase in the rates suspended by the 
Commission’s orders issued July 31, 1958. Under these 
circumstances, Respondent failed to apply the standards 
of Section 4(e) in ordering refunds. 


III. The order issued March 5, 1962 should be set aside, 
because the action taken by Respondent in such order was 
arbitrary and capricious and constituted an abuse of ad- 
ministrative discretion by Respondent. In such order the 
Respondent (1) retroactively ruled Petitioner should have 
protested the increase in Louisiana gas gathering tax, con- 
trary to the expressions of the Commission that adopted 
such order, and (2) retroactively broadened Petitioner’s 
refund undertaking as that undertaking had been inter- 
preted by a majority of the Commissioners who adopted it, 
and (3) ordered refunds based on such undertaking. The 
additional Louisiana gas gathering tax involved in this 
proceeding definitely was a cost of providing service to 
the public. The inclusion of such tax as a part of Peti- 
tioner’s costs or as a part of the pipeline purchaser’s costs 
would have no effect on the ultimate consumer. During the 
periods prior and subsequent to the period involved in this 
proceeding, Respondent allowed Petitioner to receive reim- 
bursement of taxes in accordance with its contract rate 
schedules without question of suspension. Under the Com- 
mission’s order, however, the public received no benefit 
from the refunds; the pipeline purchasers, to whom Peti- 
tioner must make refunds, presumably have already been 
compensated for the portion of the tax they had contracted 
to pay Petitioner; and Petitioner was deprived of benefits 
bargained for in the sale of its gas. 
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ARGUMENT 


I, THE COMMISSION LACKED AUTHORITY TO REOPEN THE 
PROCEEDINGS BY ITS ORDER ISSUED AUGUST 30, 1961. 


An administrative agency’s authority to reconsider its 
orders was recently considered by the Supreme Court in its 
decision in Civil Aeronautics Board v. Delta Air Lines, 
Inc., 367 U.S. 316 (1961). In that decision, the Court noted 
there there were two opposing policies which must be re- 
solved in accordance with the statutory power accorded the 
agency. The Court described the opposing policies in the 
following language: 


‘Whenever a question concerning administrative, 
or judicial, reconsideration arises, two opposing poli- 
cies immediately demand recognition: the desirability 
of finality, on the one hand, and the public interest in 
reaching what, ultimately, appears to be the right re- 
sult on the other...’’ [Footnote omitted.] (367 U.S. 
at 321.) 


The resolution of these opposing policies, the Court also 
pointed out, is to be determined from the provisions of the 
statute under which the administrative agency operates: 


‘6, . However, the fact is that the Board is entirely 
a creature of Congress and the determinative question 
is not what the Board thinks it should do but what 
Congress has said it can do...’ (367 U.S. at 322.) 


The Supreme Court has pointed out in a number of 
instances that the Respondent, as a Federal regulatory 
agency in connection with natural gas, possesses only such 
powers as are bestowed upon it by the Natural Gas Act. 
See Panhandle Eastern Pipe Line Company v. Public Serv- 
ice Commission of the State of Indiana, et al., 332 U.S. 507 
(1947); Federal Power Commission v. Transcontinental 
Gas Pipe Line Corp., 365 U.S. 1, 17 (1961). 


In the next subsection, the statutory authority of Re- 
spondent to reconsider and reopen, by its order issued Au- 
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gust 30, 1961, the proceedings in Docket Nos. G-15632, G- 
15633, G-15743 and G-15768, as well as the rules promul- 
gated by Respondent for reopening proceedings, are dis- 
cussed. 


A. The Commission’s Statutory Authority Or 
Its Rules Did Not Authorize Reopening 
by the Order of August 30, 1961. 


The Natural Gas Act, like the Federal Aviation Act, in- 
volved in the Supreme Court’s Delta Air Lines decision, 
supra, contains detailed provisions for reconsideration of 
final orders issued by Respondent. Section 19(a) of the 
Natural Gas Act contains two specific provisions in this 
regard as follows: 


‘Any person... aggrieved by an order issued by 
the Commission in a proceeding under this act to 
which such person, State, municipality, or State com- 
mission is a party may apply for a rehearing within 
thirty days after the issuance of such order. The appli- 
cation for rehearing shall set forth specifically the 
ground or grounds upon which such application is 
based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate 
or modify its order without further hearing... .”’ 
[Emphasis added.] 


“«  . No proceeding to review any order of the Com- 
mission shall be brought by any person unless such 
person shall have made application to the Commission 
for a rehearing thereon. Until the record in a proceed- 
ing shall have been filed in a court of appeals, as pro- 
vided in subsection (b), the Commission may at any 
time, upon reasonable notice and in such manner as 
it shall deem proper, modify or set aside, in whole or 
in part, any finding or order made or issued by it under 
the provisions of this Act.”’ 


The first provision quoted above limits the Commission’s 
authority to modify or set aside an order upon the appli- 
cation for rehearing. Thus, as in the Delta Air Lines case, 
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supra, where the Court held that the Board’s authority to 
modify an order or revoke a certificate depended upon the 
Board complying with the specific statutory provisions set 
forth in the Federal Aviation Act (367 U.S. at 322-24), the 
Respondent, under the first provision of Section 19(a) 
quoted above, is only authorized to modify or set aside a 
final order upon the application for rehearing filed pur- 
suant to that section. 


Contrary to Respondent’s apparent interpretation that 
the second sentence of the second quoted provision gives it 
unlimited authority to reopen a proceeding until the record 
is filed with a court of appeals (R. 705), the Respondent’s 
authority in the second quoted provision is limited to the 
period intervening between the date a petition to review is 
filed and the date the transcript of record is filed as is 
clearly apparent when the two sentences of the provision 
are considered. Both sentences in the provision contain 
references to a court proceeding. To ignore these refer- 
ences would result in an interpretation that is repugnant to 
the policy of administrative finality as well as the language 
of the statute. Thus, if the provision is not so limited, 
an order issued by the Commission would remain subject 
to the Respondent’s authority to revoke or set aside with- 
out time limitation unless a petition to review an order is 
filed within the time prescribed by Section 19(b) and the 
record is filed with the court. 


A construction of the last sentence of Section 19(a), 
which eliminates from that provision the reference to court 
review proceedings, would also require an interpretation 
that Respondent’s limited authority to set aside final orders 
upon an application for rehearing, as set forth in the first 
quoted section, is not so limited. The broad construction 
which the Respondent has placed upon the last sentence 
of Section 19(a) is therefore contrary to the familiar rule 
of statutory construction that each part of a statute must 
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be construed to give meaning to every other part.© Fur- 
thermore, such a construction disregards the fact that in 
enacting the Natural Gas Act, Congress endeavored ‘‘.. . 
to be precise and explicit in defining the limits to the 
exercise of federal power.’” 


The power of the Respondent to conduct its own proceed- 
ings is set forth in Section 15(b) of the Natural Gas Act, 
which, in part, provides: 


‘SAll hearings, investigations, and proceedings under 
this act shall be governed by rules of practice and pro- 
cedure to be adopted by the Commission, . . .”’ 


Section 1.33 of the Commission’s Rules of Practice and 
Procedure sets forth the circumstances under which pro- 
ceedings may be reopened. Subsection (a) prescribes the 
manner in which a proceeding may be reopened upon peti- 
tion by a party. Subsection (b) prescribes the procedure 
by which the presiding officer on his own initiative may re- 
open a proceeding and reads as follows: 


““(b) By presiding officer on his own initiative. At 
any time prior to the filing of his initial decision, after 
notice to the parties and opportunity to be heard, a 
presiding officer may reopen the proceeding for the 
reception of further evidence on his own motion, if he 
has reason to believe that conditions of fact or of law 
have so changed as to require, or that the public inter- 
est requires, the reopening of such proceeding.’’ 


Subsection (c) provides for reopening proceedings by action 
of the Commission and reads as follows: 


“*(¢) By Commission action. The above provisions 
of this section shall apply equally to petitions for and 
the issuance by the Commission of an order reopening 
the proceeding, where an initial decision has been 
issued by the presiding officer but no Commission deci- 


6 Federal Power Commission v. Panhandle Eastern Pipe Line Co., 337 U.S. 
498, 514 (1949). 


7 Ibid. 
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sion has yet been issued, or where the initial decision 
by a presiding officer has been omitted and no Commis- 
sion decision has yet been issued.’’ [Emphasis added.]* 


This Court’s decision in Public Service Commission of 
the State of New York v. Federal Power Commission, 
U.S. App. D.C. —_, 295 F. 2d 140, 144 (1961) ; cert. dented, 
sub nom Shell Oil Company v. Public Service Commission 
of the State of New York, 368 U.S. 948, states categorically 
that ‘‘... present cases are governed by the present rules.’’ 


B. The Order Issued February 21, 1961 

Terminated the Proceedings and 

Respondent Lacked Jurisdiction on 

August 30, 1961 to Reopen Proceedings. 

Section 16 of the Natural Gas Act (15 U.S.C. § 7170) 
provides, in part, that ‘‘. . . Orders of the Commission 
shall be effective on the date and in the manner which the 
Commission shall prescribe ...’’ This section of the Act 
has been implemented by Section 1.13(c) of the Commis- 
sion’s Rules of Practice and Procedure which provides that, 
“<Orders of the Commission shall be effective as of the dates 
of issuance unless otherwise specifically provided in the 
orders.”’ 


The order issued February 21, 1961, specifically ordered 
that the ‘‘. . . above-designated proceedings [which in- 
clude Docket Nos. G-15632, G-15633, G-15743 and G-15768] 
are hereby terminated’’ (R. 188). Under the language of 
the order and Section 1.13(¢) of the Commission’s Rules 
set forth above, these proceedings were terminated on that 
date subject to the Commission’s authority to set aside such 
action upon an application for rehearing. Section 1.33(c¢) 
of the Commission’s Rules also quoted above, would not 
have authorized Respondent to reopen the proceedings 


8 Prior to amendment of the rules by Order No. 217 issued on November 20, 
1959, Section 1.33(a)(2) [copied in the Appendix p. 9a] set no time limit on 
reopening by the Commission on its own initiative. 
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after February 21, 1961. The Commission did grant re- 
hearing of the order issued February 21, 1961 by its order 
of April 14, 1961 (R. 392-4) upon Petitioner’s and others’ 
applications for rehearing. 


The order on rehearing—the order of May 29, 1961—did 
not modify or set aside the action of February 21, 1961 
terminating the proceedings. In effect, the order of May 
29, 1961, only clarified the ordering paragraph of the order 
of February 21, 1961, dealing with refunds. The May 29, 
1961 order made clear that Respondent’s intent in suspend- 
ing the increase in the Louisiana gas gathering tax for one 
day was to make sure that, in the event the tax was held 
invalid, only persons receiving refunds from the State of 
Louisiana were required to refund the monevs to their 
purchasers (R. 425-29). The whole tenor of the May 29, 
1961 order was to make the February 21, 1961 order reflect 
Respondent’s intent with respect to refunds when the 
latter order was issued. 


Upon review of the action taken by the order issued 
February 21, 1961, upon applications for rehearing, the 
reconsideration of orders authorized by Section 19(a) prior 
to the filing of petitions for review was completed. There- 
after, Respondent was not authorized to consider another 
application for rehearing filed more than thirty days after 
the date the order of February 21, 1961 was issued. No 
person filing an application for rehearing of the order 
of February 21, 1961 sought review within sixty days after 
the Respondent entered its order of May 29, 1961, on re- 
hearing.® Thus, Respondent had no authority to reopen 
the proceedings by its order issued August 30, 1961. Cf. 
Public Service Commission of the State of New York v. 
Federal Power Commission, 109 U.S. App. D.C. 66, 284 F. 
2d 200 (1960); Pan American Petroleum Corp. v. Federal 


9 In its petition to review in Case No. 16,510, Transco stated that it ‘‘did 
not apply for rehearing of the February 21, 1961 order as it was not aggrieved 
by that order’’ (p. 6). 
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Power Commission, 268 F. 2d 827 (10th Cir. 1959). Transco 
did file a petition for review of the order issued May 29, 
1961, an order on rehearing of the February 21, 1961 order, 
within sixty days from May 29, 1961. However, as pointed 
out in the next subsection, such petition, in the absence of 
an application for rehearing of the February 21, 1961 
order, did not authorize the Respondent to reopen any pro- 
ceedings involved in this review proceeding, including 
Docket Nos. G-15632 and G-15768. 


The contentions that the order issued February 21, 1961 
did not give notice to persons such as Transco, United 
Fuel and Texas Gas that their interests were adversely 
affected by the order and such persons need not file appli- 
cations for rehearing completely disregard the language 
used by Respondent. In addition, stated Commission policy 
with respect to refunds of the increase in the Louisiana gas 
gathering tax had also clearly indicated that pipeline pur- 
chasers would not be entitled to refunds of such additional 
tax from independent producers such as Petitioner unless 
refunds were made by the State of Louisiana. 


The last phrase of the ordering Paragraph (A) of the 
order issued February 21, 1961,!° ‘‘received from the 
State of Louisiana,’’ would definitely appear to modify 
the entire phrase ‘‘the amounts collected under the respec- 
tive agreements and undertakings filed in compliance with 
the Commission’s orders herein together with a propor- 
tionate part of any interest’? and not merely the phrase 
‘‘together with a proportionate part of any interest.’’ As 
discussed below," the Commission’s interpretation of its 


10 The ordering paragraph of the order issued February 21, 1961 with 
respect to refunds provided: ‘‘(A) The above-designated increased rates 
are disallowed and Respondents shall refund their respective purchasers the 
amounts collected under the respective agreements and undertakings filed in 
compliance with the Commission’s orders herein together with a proportionate 
part of any interest recewed from the State of Louisiana.’’ (Emphasis added; 
R. 187.) 


11 Ante, pp. 28-32, See also order issued May 29, 1961. (R. 424-452) 
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suspension orders, in which Respondent prescribed the 
agreements and undertakings, as well as Respondent’s 
action in various certificate dockets, including one in which 
a certificate was issued to Transco, clearly show that the 
Commission adopting such order only intended that Peti- 
tioner should make refunds only in the event the increase 
in the gas gathering tax was held invalid and refunds were 
made to Petitioner by the State of Louisiana (R. 165-6, 
426). These matters, when considered in connection with 
the language of the February 21, 1961 order, clearly sug- 
gested that no pipeline purchaser was to receive refunds 
from Petitioner unless Petitioner received refunds from the 
State of Louisiana. Under these circumstances, it was in- 
cumbent on Transco, Texas Gas and United Fuel, as it was 
on Petitioner, to protect their rights to seek reconsidera- 
tion and review of the order of February 21, 1961 by filing 
timely applications for rehearing of that order. Petitioner 
specifically pointed out in its application for rehearing of 
that order that it is reasonable to conclude that respondents 
receiving no refunds had no refund liability; yet Peti- 
tioner who under this interpretation had no liability for re- 
funds, unlike Transco, Texas Gas, and United Fuel, filed 
an application for rehearing. 


Some pipeline companies appear to have agreed with 
Petitioner’s interpretation of the language in the order of 
February 21, 1961 with respect to refunds. In the com- 
panion proceedings before Respondent in Docket Nos. G- 
16125, et al., also involving the same increase in tax, the 
Respondent’s order issued February 13, 1961, contained 


12In its timely application for rehearing to the order issued February 21, 
1961, Petitioner stated: ‘‘It is by no means clear that the Commission’s 
order of February 21, 1961, imposes any obligation to refund upon those 
Respondents who have not received any monies from the State of Louisiana 
collected by the latter pursuant to its invalid tax statute. On the basis of 
the language of Paragraph (A) of its order of February 21, 1961, it is 
reasonable to conclude that the Commission has imposed the obligations to 
make refunds only upon those Respondents who have received monies from 
the State of Louisiana’’ (R. 2418). 
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an almost identical provision as ordering Paragraph (A) 
of the order issued February 21, 1961, in this proceeding.* 
Arkansas Louisiana Gas Company and Tennessee Gas 
Transmission Company, which were sellers of gas in Docket 
Nos. G-16125, et al., respectively, filed petitions for clari- 
fication and rehearing and an application for declaratory 
order and stay with respect to the order issued February 
13,1961. In the Arkansas Louisiana petition, reproduced 
in appendix, pp. 1la-12a, it was stated: 


‘‘Applicant is not certain whether the Commission’s 
orders herein are intended to direct Applicant to make 
refunds only to the extent that Applicant is reimbursed 
this tax by the State of Louisiana, or whether the Com- 
mission’s orders are intended to direct Applicant to 
make refunds even though the State of Louisiana does 
not reimburse this tax to Applicant.’? 


In the Tennessee application,“ reproduced in appendix, 
pp. 12a-l5a, it was stated: 


“The Commission’s Order ean reasonably be con- 
strued as imposing the obligation to make refunds only 
in those dockets in which respondent has received re- 
funds from the state of Louisiana.’’ 


These statements clearly show that these pipeline compan- 
ies (although sellers of gas in Docket Nos. G-16125, et al.) 
were of the view that the almost identical language of the 
order issued February 13, 1961 indicated no refunds would 
be paid to persons who received no refunds from the State 


18 The ordering paragraph in the order issued February 13, 1961 reads as 
follows: 


**(A) The above-designated inereased rates aro disallowed and Re- 
spondents shall refund to their respective purchasers the amounts collected 
under the respective agreements and undertakings filed in compliance with 
the Commission’s order herein together with a proportionate part of any 
interest received from the State of Louisiana.’? 


14 This pleading was filed as Tenneco Corporation (successor to Tennessee 
Gas Transmission Company). 
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of Louisiana. Transco, United Fuel, Texas Gas and Mem- 
phis under these circumstances clearly had the same oppor- 
tunity and the same duty to seek rehearing as did Peti- 
tioner; and having failed to do so, they were not entitled 
to have the Respondent consider an application for rehear- 
ing of the order of May 29, 1961, and Transco was not 
entitled to seek review of the order on rehearing of May 
99, 1961. In fact, Transco asserted in its petition to re- 
view in Case No. 16510 that as to producers who failed to 
file for rehearing of the February 21, 1961 order, that 
‘¢ order became final by virtue of the provisions of Sec- 
tion 19(a) of the Natural Gas Act .. .’? (pp. 8-9). This 
interpretation would seem to apply with equal force to 
Transco. 


In determining that the proceedings should be reopened, 
Respondent erred in finding in the order issued March 5, 
1962, that its order issued February 21, 1961, and the order 
issued May 29, 1961, were issued without prior notice. The 


notice requirements for a change in rates are set forth in 
Section 4(d) of the Act. That section requires that the 
natural-gas company, not Respondent, give the thirty days’ 
notice to the Commission and the public. State Corpora- 
tion Commission of Virginia, et al., 14 F.P.C. 805, 807. 


Petitioner’s rate filings clearly complied with the require- 
ments of the statute with respect to notice. Petitioner 
gave its purchasers actual notice by mail of the rate changes 
(R. 2178, 2239, 2816, 3167, 3215, 3262, 3549). In addition, 
the suspension orders were published in the Federal Reg- 
ister (23 F.R. 6062, 6068, 6070, 6071).%% Under these cir- 
cumstances, all interested persons had notice of the filing 
of the rate schedules and the specific refund undertaking of 
Petitioner. At that time, any interested person could peti- 
tion to intervene under Section 1.8 of the Commission’s 


15 Section 2.1 of the Commission’s Rules of Practice and Procedure state 
that publication of an initial notice or order in the Federal Register, whenever 
appropriate, shall be the primary means of informing interested persons and 
the general public. 
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Rules of Practice and Procedure. United Fuel was per- 
mitted to intervene as early as December 12, 1958 (R. 972- 
73). However, Transco did not even petition to intervene 
(R. 2435-46) until April 7, 1961, more than thirty days 
after the February 21, 1961 order terminating the proceed- 
ing was issued and Texas Gas and Memphis did not petition 
to intervene until June 28, 1961, thirty days after the 
issuance of the order issued May 29, 1961 on rehearing 
of the February 21, 1961 order. Each of the pipeline com- 
panies was served with a copy of the February 21, 1961 
order (R. 706) and had the same opportunity as Petitioner 
to file an application for rehearing. These purchasers not 
only failed to file applications for rehearing of the order 
issued February 21, 1961, but in addition, Transeo and 
Texas Gas neglected, for a period of approximately three 
years, to petition to intervene. The history of these pro- 
ceedings show that the purchasers failed and neglected to 
use the opportunity accorded them by the Commission’s 
Rules of Practice and Procedure and the procedural safe- 
guards of the Natural Gas Act; and that, contrary to Re- 
spondent’s findings, these purchasers were accorded actual 
notice and opportunity to protect themselves throughout 
the entire proceeding. Clearly, under the foregoing cir- 
cumstances, there is no basis whatever for suggesting the 
purchasers could ignore the provisions of the language of 
the February 21, 1961 order, and await the issuance of the 
order of May 29, 1961 to file an application for rehearing. 
It is also thus clear that because of their failure to make 
timely filings, Respondent, on August 30, 1961, lacked 
authority to reopen the proceedings as it did by its order 
of that date. 
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C. Assuming Arguendo Application for 

Rehearing of the May 29, 1961 Order 

Was Proper, Respondent Lacked 

Authority to Reopen Certain Dockets 

by the Order of August 30, 1961. 

On the assumption that an application for rehearing 
could properly be filed with respect to the May 29, 1961 
order, Respondent also lacked authority to reopen the pro- 
ceedings in Docket No. G-15633 with respect to the rate 
schdule under which Texas Gas in the purchaser” or to re- 
open the proceedings in Docket No. G-15743 with respect to 
rate schedules under which United Fuel is the purchaser.” 


Texas Gas on June 28, 1961, and Memphis on June 27, 
1961, filed petitions to intervene in Docket No. G-15633 (and 
others) and a petition for rehearing of the order issued 
May 29, 1961 (R. 2826-35; 2836-47 ; 2848-60; 2861-70). Re- 
spondent took no action with respect to these applications 
and under Section 19(a) of the Natural Gas Act and Section 
1.34(c) of the Commission’s Rules of Practice and Pro- 


cedure such petitions were deemed denied on July 28, 1961, 
and July 27, 1961. Neither Texas Gas nor Memphis filed 
petitions for review. 


United Fuel, which had previously been permitted to in- 
tervene in Docket No. G-15743 filed an application for re- 
hearing (R. 453-65) on June 28, 1961 of the order issued 
May 29, 1961. The Respondent took no action with re- 
spect to this application, and thus it was deemed denied on 
July 28, 1961. United Fuel did not file a petition to review 
the order issued May 29, 1961. 


Docket Nos. G-15633 and G-15743 were not consolidated 
for any purpose with each other or with any other ‘proceed- 
16 Review has been sought by Petitioner of the Respondent’s action in 


Docket No. G-15633 as it related to the sale to Texas Gas under Petitioncr’s 
F.P.C. Gas Rate Schedule No, 93. 


17 Review has been sought by Petitioner of Respondent’s action in Docket 
No. G-15743 as it relates to the sale to United Fuel under Petitioner’s F.P.C. 
Gas Rate Schedules Nos. 38, 75 and 76. 
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ings, including Docket Nos. G-15632 and G-15768 of which 
review has been sought by Transco. Under these circum- 
stances the last sentence of Section 19(a), for the reasons 
discussed in subsection A of Point I of the brief (ante, pp. 
15-18), clearly would not authorize Respondent to reopen 
the proceedings in Docket No. G-15633 and G-15743. 


Transco did file an application for rehearing of the order 
issued May 29, 1961, and such action was deemed denied 
by inaction by the Commission on July 28, 1961. Transco 
filed two petitions for review of the order of May 29, 1961. 
The first (Case No. 16510) was filed on July 28, 1961, within 
sixty days after the order of May 29, 1961, was issued, on 
the theory such order was an order on rehearing of the 
February 21, 1961 order. However, Transco filed no appli- 
cation for rehearing in connection with the order issued 
February 21, 1961 (ante, footnote 9, p. 19). In Federal 
Power Commission v. Colorado Interstate Gas Company, 
348 U.S. 492, 498 (1955), the Supreme Court pointed out 
that, ‘‘. . . Section 19(a) [of the Act] first precludes the 
bringing of any proceeding in a Court of Appeals to re- 
view an order of the Commission, unless the person bring- 
ing it previously has applied to the Commission for a re- 
hearing on that order ...’? (Emphasis by the Court). Thus, 
the petition to review filed by Transco July 28, 1961 would 
not vest this Court with jurisdiction of that petition or 
vest the Commission with authority to set aside its order 
of May 29, 1961 under the authority accorded it by the last 
sentence of Section 19(a). The second petition for review 
(Case No. 16538) was filed on August 9, 1961, and was thus 
filed within sixty days of the date of the denial of the appli- 
cation for rehearing with respect to the order of May 29, 
1961, the order on rehearing of the February 21, 1961 order. 


For the foregoing reasons Respondent lacked authority 
to reopen the proceedings by its order issued August 30, 
1961. Under these circumstances, the order issued March 
5, 1962, should be set aside, as the validity of that order 
depends on the authority of the Respondent to reopen the 
proceedings by its order issued August 30, 1961. Addi- 
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tionally, the order issued March 5, 1962, as it relates to rate 
schedules under which Transco, Texas Gas and United Fuel 
are the purchasers in Docket Nos. G-15632, G-15633, G-15743 
and G-15768, should be set aside for the additional reasons 
set forth below. 


II. RESPONDENT LACKED AUTHORITY TO ORDER REFUNDS BY 
ITS ORDER ISSUED MARCH 5, 1962. 

The proceedings in Docket Nos. G-15632, G-15633, G-15743 
and G-15768 were initiated pursuant to the Commission’s 
authority under Section 4(e) of the Natural Gas Act. Re- 
spondent’s authority to order refunds, as it did by its order 
issued March 5, 1962, is thus dependent on its authority 
under Section 4(e) of the Natural Gas Act. 


A. Respondent's Authority to Create Refund 
Obligations and Order Refunds in 
Accordance With the Obligation Is 
Limited by Section 4(e) of the Act. 


Section 4(e) of the Natural Gas Act authorizes the Com- 
mission to require a bond of a natural gas company to make 
refunds of increases in charges (or, as the section has been 
interpreted, to submit an agreement and undertaking to 
make refunds), when the increases in charges are made 
effective upon the termination of the period during which 
the increases in rates are suspended. Section 4(e) also 
empowers the Commission, upon the completion of the 
hearing with respect to the increases in charges, ‘‘. . . to 
order such natural-gas company to refund, with interest, 
the portion of such increased rates or charges [previously 
suspended under Section 4(e)] by its decision [in the pro- 
ceeding with respect to the lawfulness of the increases in 
rates] found not justified.’’ Under this section of the 
statute, Respondent’s authority to create a refund obliga- 
tion is dependent upon (1) the filing of an increase in rates 
by a natural-gas company, (2) the entering into a hearing 
with respect to the lawfulness of the increase in rates and 
the suspending of the increase in rates for a period not to 
exceed five months, and (3) the ordering of a bond or re- 
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quiring a refund undertaking when the increased rates are 
made effective at the end of the suspension period. Re- 
spondent’s authority to order refunds is dependent upon 
the foregoing three contingencies together with the comple- 
tion of the hearing with respect to the justification of the 
increase in charges and ordering refunds of all or such 
portion of the increase in charges as the Commission finds 
by its decision has not been justified. Cf. United Gas Pipe 
Line Company v. Mobile Gas Service Corporation, 350 U.S. 
332, 338, 342-3 (1956). The factual situation in these cases, 
as discussed below, clearly signifies that Respondent’s order 
of March 5, 1962, purported to reimpose a rate obligation 
and order refunds based thereon in contravention of the 
authority accorded Respondent by Section 4(e) of the Act. 


B. The Order of August 30, 1961 or 
March 5, 1962 Exceeded Respondent's 
Authority to Reimpose or Broaden 
Refund Obligations. 


Prior to August 30, 1961, the proceedings in Docket Nos. 
G-15632, G-15633, G-15743 and G-15768 were terminated 
and no longer subject to be reopened by the Commission for 
the reasons set forth in Point I of this brief. Upon the 
termination of the proceedings, Petitioner’s refund under- 
taking in these dockets was terminated (particularly as 
Petitioner had no refund liability under the order issued 
February 21, 1961 as clarified by the order issued May 29, 
1961). Additionally, at the time the proceedings were 
terminated, Respondent’s authority to order refunds in ac- 
cordance with the refund obligation ceased. Under these 
circumstances, Respondent lacks authority under Section 
4(e) to impose any refund obligation by its order issued 
August 30, 1961 or March 5, 1962. Cf. Mississippi Valley 
Gas Company v. Federal Power Commission, 294 F. 2d 588, 
590 (C.A. 5, 1961). Respondent, however, appears to assert 
authority in its ‘‘. .. discretion to reimpose the unqualified 
refund obligation originally embodied in the February 21 
order...’ (R. 710). 
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In its March 5, 1962 order, Respondent apparently con- 
strues the February 21, 1961 order as imposing refunds on 
producers regardless of refunds being made by the State 
of Louisiana. Such construction of the February 21, 1961 
order, however, is contrary to the interpretation made by 
Commissioners who adopted the suspension orders, which 
prescribed the terms of the undertaking as was clearly set 
forth in the order issued May 29, 1961 adopted by a ma- 
jority of the Commissioners who adopted the suspension 
orders (R. 426). In addition, the order issued on March 5, 
1962, admittedly is intended to reimpose the refund obliga- 
tion pursuant to which refunds are required by such order 
(R. 710). Under Section 4(e) of the Act, Respondent has 
no authority whatever to reimpose a refund obligation. In 
this case, Respondent not only reimposes the refund obliga- 
tion some four years after the original order creating it, 
but at the same time, Respondent seeks to broaden the 
undertaking. 


The suspension orders of July 31, 1958, which fixed the 


terms of the refund obligation upon acceptance by Peti- 
tioner, intended only to require refunds when refunds are 
received from the State of Louisiana, as the language of 
the order itself shows and as the Commissioners who 
adopted such order stated in the order of May 29, 1961 
(R. 426). There is set forth below, the names of the Com- 
missioners who adopted the suspension orders issued July 
31, 1958, and the orders issued February 21, 1961, May 29, 
1961, August 30, 1961, and March 5, 1962.8 The three 


18 The suspension orders issued July 31, 1958 show the actions that were 
taken in Docket Nos. G-15632 and G-15633, by Commissioners Kuykendall, 
Connole and Kline, and that the actions taken in Docket Nos. G-15743 and 
G-15768 were by those three Commissioners and Commissioners Stueck and 
Hussey (R. 2347, 2820, 3337, 3552), The order issued February 21, 1961 was 
adopted by Commissioners Kuykendall, Stueck and Kline (R. 169), The 
order issued May 29, 1961 was adopted by Commissioners Kuykendall, Stueck 
and Kline (R. 424). The order issued August 30, 1961 was adopted by 
Commissioners Kuykendall, Swidler and O’Connor (R. 475). The order issued 
March 5, 1962, was adopted by Commissioners Swidler, Morgan, O’Connor 
and Ross (R. 702). 
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Commissioners who adopted the orders of February 21, 
1961 and May 29, 1961 were two of the three Commissioners 
who adopted the original suspension orders of July 31, 1958 
in Docket Nos. G-15632 and G-15633 and three of the five 
Commissioners who adopted the original suspension orders 
of July 31, 1958, in Docket Nos. G-15748 and G-15768, Thus, 
it is apparent that the Commissioners who adopted the 
order of May 29, 1961, which set forth the intent of the 
Commission in adopting the suspension orders, were in a 
better position to state the intent of such orders than were 
the four Commissioners who adopted the order of March 5, 
1962, none of whom were members of the Commission when 
the 1958 suspension orders were adopted. 


Moreover, other actions taken by the Commission in 1958 
clearly show that the Commission was then effecting a 
policy consistent with the interpretation of the suspension 
orders set forth in the May 29, 1961 order. 


The Respondent also limited the refund obligation with 


respect to the increase in the Louisiana gas gathering tax 
in certificates of public convenience and necessity issued in 
1958. Re Transcontinental Gas Pipe Line Corporation, 
et al., 20 F.P.C. 264, 285 (1958); Re Texas Gas Transmis- 
sion Corporation, et al., Docket Nos. G-14494, et al.; order 
issued December 4, 1958; Re American Louisiana Pipeline 
Company, et al., Docket Nos. G-15053, et al.; order issued 
November 7, 1958. In these certificates Respondent also 
provided that should the increase in tax be held invalid, 
refunds would be required only in the event refunds were 
received from the State of Louisiana. 


In a letter dated October 2, 1958 to the Collector of 
Revenue of the State of Louisiana, the Commission made 
clear its intention in its various suspension orders by the 
following statement: 


‘Clearly, it was not the purpose of the Commission 
by this order [Order No. 206, 20 F.P.C. 28]—and the 
subsequent order of suspension [which would include 
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the dockets in this review proceeding]—to ‘force’ liti- 
gation of the tax statutes. Rather it was—and is— 
the obvious purpose of the Commission to assure to 
the extent possible that natural-gas companies, includ- 
ing producers, subject to its jurisdiction, should not 
have opportunity for unjust enrichment—a windfall— 
in the event the tax statute is held to be unconstitu- 
tional and refund of payments thereunder are made to 
the producers. ... On the other hand, if litigation is 
instituted and the tax statutes declared unconstitu- 
tional—and refunds to the taxpayer result therefrom, 
the Commission has the fullest opportunity available 
to it under the Natural Gas Act to require refunds from 
sellers to purchasers, under filed rate schedules, of 
appropriate amounts of any refunds received by the 
producers.’’ (R. 163-4; Emphasis added.) 


These interpretations made concurrently by the Commis- 
sioners who adopted the original suspension orders should 
also be given greater weight as to the Commission’s intent, 
than the interpretations of Commissioners who were not 
members of the Commission when the Commission fixed 
the refund undertaking. Such a construction of the under- 
taking would be in accord with the decision of the Supreme 
Court in Norwegian Nitrogen Products Company v. United 
States, 288 U.S. 294, 315 (1933), in which it stated that 
‘*. . . contemporaneous construction of a statute by the 
men charged with the responsibility of setting its machinery 
in motion .. .’’ has peculiar weight. 


Under these circumstances and the provisions of Section 
4(e), Respondent had no authority on March 5, 1962 to 
impose a refund undertaking that clearly exceeded the re- 
quirements of the refund undertaking accepted by Peti- 
tioner. 


Even if it were assumed arguendo that the refund under- 
takings of Petitioner in the proceedings in Docket Nos. 
G-15632, G-15633, G-15743 and G-15768, insofar as they re- 
lated to rate schedules in which Texas Gas, United Fuel 
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and Transco are the purchasers, were not terminated prior 
to August 30, 1961, Section 4(e) would not authorize Re- 
spondent to broaden retroactively the refund requirements 
to include the payment of refunds when refunds were not 
received from the State of Louisiana. Under Section 4(e), 
Respondent is only authorized to fix and enforce the refund 
obligation which was imposed at the time the increases 
in rates were allowed to become effective. 


C. Section 4(e) Did Not Authorize 
Respondent to Order Refunds 
Based on the Standard Used. 


In a Section 4(e) proceeding, Respondent is only author- 
ized to order refunds of all or such portion of increases in 
charges as it finds by its decision have not been justified. 
Respondent used two bases for determining refunds, neither 
of which has any relationship to whether Petitioner’s in- 
creases in rates due to the increase in Louisiana gas gather- 
ing tax had been justified. 


There can be no question that the increases in the Louis- 
iana gas gathering tax, effective during the period August 
1, 1958 to December 1, 1958, increased Petitioner’s costs 
by the amount of such tax. In its order of March 5, 1962 
ordering refunds, Respondent did not consider these added 
costs to Petitioner or the fact that such portion of the tax 
as its purchasers paid to Petitioner were promptly paid 
by Petitioner to the State of Louisiana. Respondent based 
its determination on (1) the finding that Petitioner did not 
heed the admonition of pipeline companies to protest to the 
State of Louisiana the payment of the tax and (2) the dili- 
gence in the filing of applications for rehearing and peti- 
tions to intervene by the pipeline company purchasers 
on whose behalf refunds were ordered. In addition, the 
Respondent erred in finding in its order issued March 5, 
1962 that refunds were contingent solely upon judicial 
invalidation of the tax (R. 707). 
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Petitioner submits, for the reasons set forth in Point I 
hereof, that the filing by pipeline purchasers of timely ap- 
plications for rehearing and timely petitions for review 
were necessary for the Commission to reopen the proceed- 
ings terminated by its order of February 21, 1961. Addi- 
tionally, for the reasons also set forth in Point I hereof, 
Petitioner submits timely filings to permit reopening by 
the Commission by its order of August 30, 1961 were not 
made in Docket Nos. G-15632, G-15633, G-15743 and G-15768. 
Respondent does hold in its order issued March 5, 1962 that 
certain pipeline purchasers cannot be extended ‘‘grace”’ 
to receive refunds because of their protracted lack of dili- 
gence in promptly filing applications for rehearing and 
petitions to intervene (R. 706). Thus, it is apparent that 
one justification for refunds under the Commission’s order 
depends on the diligence of pipelines in making certain 
filings. Clearly, the diligence of the pipeline purchasers 
in this regard has no bearing on whether the increased 


charges filed by Petitioner have been justified. 


The ultimate substantive issue Respondent asserted in 
its order issued March 5, 1962 is whether producers like 
Petitioner who declined to pay the tax under protest and 
thus failed to qualify for a tax refund, should be exempted 
from making refunds (R. 707). Petitioner respectfully sub- 
mits that its failure to protest the tax has no bearing on 
whether the increased charges due to the tax has been 
justified. Petitioner had no contractual obligation to pro- 
test the tax, nor did the suspension order even suggest 
such an obligation. Moreover, it is definitely shown by the 
correspondence exchanged between the Commission which 
adopted the order and the Collector of Revenue, and by 
other matters cited in the order issued May 29, 1961, that 
no litigation with respect to the validity of the tax was 
contemplated by the suspension orders. Since a protest 
was a condition precedent to litigation of that type, it is 
apparent no protest was contemplated by Respondent. 
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It is also respectfully submitted that since the Commis- 
sioners who adopted the suspension orders pointed out that 
they only contemplated refunds would be required in the 
event refunds were received from the State of Louisiana, 
it was error for the Commissioners, who had no part in 
adopting the order, to hold, based on the first sentence of 
ordering Paragraph (D) thereof, that refunds were con- 
tingent only on the invalidation of the tax. 


For the foregoing reasons, Petitioner respectfully sub- 
mits that Respondent failed to apply the standard required 
by Section 4(e) in ordering refunds. 


Ill THE ORDER ISSUED MARCH 5, 1962 IS ARBITRARY AND 
CAPRICIOUS. 

Until the Respondent issued its order of March 5, 1962, 
Petitioner had no reason to believe that its refund under- 
taking was contingent on its protesting the increase in 
Louisiana gas gathering tax effective during the period 
August 1, 1958 to December 1, 1958. The provisions in 
Petitioner’s contract rate schedules, as well as the applic- 
able suspension orders, suggested no duty or obligation on 
the part of Petitioner to protest the tax. Any reasonable 
interpretation of ‘‘official??’ Commission correspondence 
clearly signified that Petitioner was under no such obliga- 
tion. Until at least the date of Respondent’s order, issued 
August 30, 1961, Petitioner had no reason to believe that 
it would be required to make refunds unless the State of 
Louisiana made refunds to it. 


Under the interpretations of the suspension orders in 
the order of May 29, 1961 by the Commissioners who 
adopted those orders and in other documents issued in 1958, 
the order of March 5, 1962 clearly represents a ruling ap- 
plied retroactively with respect to an obligation to protest 
the tax and to pay refunds without reimbursement from the 
State of Louisiana. There can be no question that Re- 
spondent’s action creates a hardship on Petitioner. 
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There can be no question that the increase in Louisiana 
gas gathering tax constituted a cost of providing natural 
gas to the ultimate consumer. Petitioner and its purchasers 
agreed that each would assume a part of the obligation to 
pay that tax. During the period prior to the increase in 
gathering tax on August 1, 1958, and during the period 
subsequent to the termination of such tax on December 1, 
1958, Respondent recognized and allowed Petitioner to re- 
ceive from its pipeline purchasers without question or sus- 
pension the portion of the severance or gathering taxes 
effective during those periods which its pipeline purchasers 
agreed by contract to pay to Petitioner. Whether the tax 
was included as a part of Petitioner’s costs or its pur- 
chasers’ costs would clearly have no effect on the con- 
sumer.’ ‘When, however, the pipeline purchasers agreed 
to reimburse Petitioner for a portion of the taxes paid by 
Petitioner, and such pipeline purchasers presumably would 
receive compensation in its rates for such taxes, it was 


clearly inequitable, arbitrary and capricious for Respond- 
ent retroactively to decide that Petitioner must pay the 
purchasers’ tax by making refunds to the purchasers, when 
Petitioner had no means of recovering such cost bearing 
in mind that the tax reimbursement provisions of its 
contracts with the purchasers were considerations bar- 
gained for by Petitioner when it sold its gas. 


The action of Respondent is clearly within the principle 
discussed by the United States Court of Appeals for the 
Sixth Circuit in the decision in National Labor Relations 
Board v. E & B Brewing Company, Inc., et al., 276 F. 2d 
594 (C.A. 6, 1960), cert. denied, 366 U.S. 908 (1961), when 
it pointed out that where the hardship to persons affected 
by an order, caused by a retroactive change in an adminis- 


19 Where 2 pipcline company in a given case is required to pass on to its 
customers any refunds received from a producer, such a requirement would 
be predicated on the past carnings of the pipcline—not that the consumer as 
a general principle is entitled to the refunds. 
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trative ruling, is out of proportion to the benefits to the 
public, the retroactive action should be set aside as arbi- 
trary, capricious, and as an abuse of discretion. See also 
National Labor Relations Board v. Guy F. Atkinson Co., 
195 F. 2d 141, 149, 151 (C.A. 9, 1952). 


In addition the action of the Respondent brings it within 
the rule discussed by the Supreme Court in Arizona Gro- 
cery Company v. Atchison, Topeka & Santa Fe Railroad 
Co., 284 U.S. 370, 389 (1932), with respect to the action of 
the Interstate Commerce Commission in fixing rates in a 
quasi-legislative capacity and in a subsequent proceeding 
acting in its quasi-judicial capacity retroactively repealing 
its own enactment as the reasonableness of the rates it has 
prescribed. In this connection the Court stated: 


‘¢.,. while not bound by the rule of res judicata, it was 
bound to recognize the validity of the rule of conduct 
prescribed by it and not to repeal its own enactment 
with retroactive effect... .’’ 


In Chapman v. El Paso Natural Gas Company, 92 U.S. 
App. D.C. 154, 204 F. 2d 46, 53-54 (1953), this Court stated 
that ‘‘... a decision [of a Government agency] may not 
be repudiated for the sole purpose of applying some quirk 
or change in administrative policy. .. .’’ 


CONCLUSION 


For the reasons set forth in Point I hereof, the Respond- 
end lacks authority to reopen the proceedings in Docket 
Nos. G-15632, G-15633, G-15743 and G-15768 by its order 
of August 30, 1961 or to issue its order of March 5, 1962, 
pursuant to such reopening. For the reasons set forth in 
Points II and III hereof, Petitioner respectfully represents 
the order issued March 5, 1962 exceeds the Commission’s 
authority under Section 4(e) of the Act; that the action 
taken by such order is inequitable, arbitrary and capricious, 
and an abuse of administrative discretion and that the order 
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issued March 5, 1962 should be set aside insofar as it re- 
lates to the above-numbered proceedings. 
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APPENDIX 
Excerpts From Natural Gas Act 
Rates and Charges; Schedules; Suspension of New Rates 


See 4. °° * 


(c) Under such rules and regulations as the Commission 
may prescribe, every natural-gas company shall file with the 
Commission, within such time (not less than sixty days from 
the date this act takes effect) and in such form as the Com- 
mission may designate, and shall keep open in convenient 
form and place for public inspection, schedules showing all 
rates and charges for any transportation or sale subject to 
the jurisdiction of the Commission, and the classifications, 
practices, and regulations affecting such rates and charges, 
together with all contracts which in any manner affect or 
relate to such rates, charges, classifications, and services. 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regula- 
tions, or contract relating thereto, except after thirty days’ 
notice to the Commission and to the public. Such notice 
shall be given by filing with the Commission and keeping 
open for public inspection new schedules stating plainly 
the change or changes to be made in the schedule or sched- 
ules then in force and the time when the change or changes 
will go into effect. The Commission, for good cause shown, 
may allow changes to take effect without requiring the 
thirty days’ notice herein provided for by an order spec- 
ifying the changes so to be made and the time when they 
shall take effect and the manner in which they shall be 
filed and published. 


(e) Whenever any such new schedule is filed the Commis- 
sion shall have authority, either upon complaint of any 
State, municipality, or State commission, on gas dis- 
tributing company or upon its own initiative without 
complaint, at once, and if it so orders, without an- 
swer or formal pleading by the natural-gas company, 
but upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, charge, classification, 
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or service; and, pending such hearing and the decision 
thereon, the Commission, upon filing with such schedules 
and delivering to the natural-gas company affected thereby 
a statement in writing of its reasons for such suspension, 
may suspend the operation of such schedule and defer the 
use of such rate, charge, classification, or service, but 
not for a longer period than five months beyond the time 
when it would otherwise go into effect; and after full hear- 
ings, either completed before or after the rate, charge, 
classification, or service goes into effect, the Commission 
may make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become effec- 
tive. If the proceeding has not been concluded and an order 
made at the expiration of the suspension period, on motion 
of the natural-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall go into 
effect. Where increased rates or charges are thus made 
effective, the Commission may, by order, require the natural- 
gas company to furnish a bond, to be approved by the Com- 
mission, to refund any amounts ordered by the Commission, 
to keep accurate accounts in detail of all amounts received 
by reason of such increase, specifying by whom and in 
whose behalf such amounts were paid, and, upon completion 
of the hearing and decision, to order such natural-gas com- 
pany to refund, with interest, the portion of such increased 
rates or charges by its decision found not justified. At any 
hearing involving a rate or charge sought to be increased, 
the burden of proof to show that the increased rate or 
charge is just and reasonable shall be upon the natural-gas 
company, and the Commission shall give to the hearing and 
decision of such questions preference over other questions 
pending before it and decide the same as speedily as 
possible, 
. ° ° e °* * ° 


Hearings; Rules of Procedure 


See. 15. * * * 


(b) All hearings, investigations, and proceedings under 
this act shall be governed by rules of practice and procedure 
to be adopted by the Commission, and in the conduct thereof 
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the technical rules of evidence need not be applied. No in- 
formality in any hearing, investigation, or proceeding or in 
the manner of taking testimony shall invalidate any order, 
decision, rule, or regulation issued under the authority of 
this act. 
* * * * * * * * 
Administration Powers of Commission; Rules, Regulations, 
And Orders 


Sec. 16. The Commission shall have power to perform 
any and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of this 
act. Among others things, such rules and regulations may 
define accounting, technical, and trade terms used in this 
act; and may prescribe the form or forms of all statements, 
declarations, applications, and reports to be filed with 
the Commission, the information which they shall contain, 
and the time within which they shall be filed. Unless a 
different date is specified therein, rules and regulations 
of the Commission shall be effective thirty days after 
publication in the manner which the Commission shall pre- 
scribe. Orders of the Commission shall be effective on the 
date and in the manner which the Commission shall pre- 
scribe. For the purposes of its rules and regulations, the 
Commission may classify persons and matters within its 
jurisdiction and prescribe different requirements for differ- 
ent classes of persons or matters. All rules and regulations 
of the Commission shall be filed with its secretary and shall 
be kept open in convenient form for public inspection and 
examination during reasonable business hours. 


* * * * * * * e 


Rehearing; Court Review of Orders 


Sec. 19 (a)® Any person, State, municipality, or State 


9 The Act of August 28, 1958 (72 Stat. 941 at 947) added the last sentence 
to subsection (a) and, in the second sentence of subsection (b), substituted 
‘¢Transmitted by the clerk of the court to’’ for ‘‘served upon’’, substituted 
‘¢file with the court’’ for ‘‘certify and file with the court a transcript of’’ 
inserted ‘‘as provided in section 2112 of title 28, United States Code’’, and, 
in the third sentence, substituted ‘‘ jurisdiction, which upon the filing of the 
record with it shall be exclusive’’ for ‘‘exclusive jurisdiction’’. 
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commission aggrieved by an order issued by the Commission 
in a proceeding under this act to which such person, State, 
municipality, or State commission is a party may apply for 
a rehearing within thirty days after the issuance of such 
order. The application for rehearing shall set forth spe- 
cifically the ground or grounds upon which such application 
is based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Com- 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order 
of the Commission shall be brought by any person unless 
such person shall have made application to the Commis- 
sion for a rehearing thereon. Until the record in a pro- 
ceeding shall have been filed in a court of appeals, as 
provided in subsection (b), the Commission may at any time, 
upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding 
or order made or issued by it under the provisions of 
this Act. 


(b)® Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court of 
appeals of the United States” for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of the 
Commission upon the application for rehearing, a written 
petition praying that the order of the Commission be modi- 
fied or set aside in whole or in part. A copy of such petition 
shall forthwith be transmitted by the clerk of the court to 
any member of the Commission and thereupon the Com- 
mission shall file with the court the record upon which the 
order complained of was entered, as provided in section 2112 
of title 28, United States Code. Upon the filing of such 


10Cireuit Court of Appeals of the United States was redesignated as 
“<United States Court of Appeals’? by Act of June 25, 1948, 62 Stat. 870. 
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petition such court shall have jurisdiction, which upon the 
filing of the record with it shall be exclusive, to affirm, mod- 
ify, or set aside such order in whole or in part. No objection 
to the order of the Commission shall be considered by the 
court unless such objection shall have been urged before the 
Commission in the application for rehearing unless there is 
reasonable ground for failure so to do. The finding of 
the Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the pro- 
ceedings before the Commission, the court may order such 
additional evidence to be taken before the Commission and 
to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem proper. 
The Commission may modify its findings as to the facts by 
reason of the additional evidence so taken, and it shall file 
with the court such modified or new findings, which if sup- 
ported by substantial evidence, shall be conclusive, and its 
recommendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the 
court, affirming, modifying, or setting aside, in whole or in 
part, any such order of the Commission, shall be final, sub- 
ject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in (former) 
sections 239 and 240 of the Judicial Code, as amended 
(U.S.C., title 28, see. 1254). 


(c) The filing of an application for rehearing under sub- 
section (a) shall not, unless specifically ordered by the 
Commission, operate as a stay of the Commission’s order. 
The commencement of proceedings under subsection (b) of 
this section shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s order, 
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Excerpts From Rules of Practice and Procedure 
1.8 Intervention 


(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State 
or municipality having jurisdiction to regulate rates and 
charges for the sale of electric energy, or natural gas, as 
the case may be, to consumers within the intervening State 
or municipality. 


(2) By order of the Commission upon petition to 
intervene. 


(b) Who may petition. A petition to intervene may be 
filed by any person claiming a right to intervene or an 
interest of such nature that intervention is necessary or 
appropriate to the administration of the statute under which 
the proceeding is brought. Such right or interest may be: 


(1) A right conferred by statute of the United States; 


(2) An interest which may be directly affected and which 
is not adequately represented by existing parties and as to 
which petitioners may be bound by the Commission’s action 
in the proceeding (the following may have such an interest: 
consumers served by the applicant, defendant, or respond- 
ent; holders of securities of the applicant, defendant, or 
respondent; and competitors of the applicant, defendant, 
or respondent). 


(3) Any other interest of such nature that petitioner’s 
participation may be in the public interest. 


(ce) Form and contents of petitions. 


(d) Filing and service of petitions. Petitions to inter- 
vene and notices of intervention may be filed at any time 
following the filing of a notice of rate or tariff change, 
or of an application, petition, complaint, or other document 
seeking Commission action, but in no event later than the 
date fixed for the filing of petitions to intervene in any order 
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or notice with respect to the proceedings issued by the Com- 
mission or its Seeretary, unless, in extraordinary circum- 
stances for good cause shown, the Commission authorizes a 
late filing. Service shall be made as provided in § 1.17. 
Where a person has been permitted to intervene notwith- 
standing his failure to file his petition within the time 
prescribed in this paragraph, the Commission or officer 
designated to preside may, where the circumstances war- 
rant, permit the waiver of the requirements of § 1.26(c) (5) 
with respect to copies of exhibits for such intervener. 


[Section 1.8(d) prior to the amendment of Section 1.8 
by order No. 217 of November 25, 1959 provided: 


‘©(d) Filing and service of petitions. Petitions to 
intervene and notices of intervention shall be filed 
with the Commission within the time provided in any 
notice of the proceeding or in the order fixing date 
of hearing, but not less than 10 days before the date 
set for the commencement of the hearing, if any, except 
as otherwise specifically permitted by the Commission 
in extraordinary circumstances for good cause shown. 
Service shall be made as provided in § 1.17. Where a 
person has been permitted to intervene notwithstanding 
his failure to file his petition within the time prescribed 
in this paragraph, the Commission or presiding officer 
may, where the circumstances warrant, admit any ex- 
hibit in evidence without requiring additional copies 
thereof to be produced for such intervener.’’] 

a * * * * * * * 
1.13 Time; extensions of time; issuance of orders 
* * e * * ° * * 
(c) Effective dates of orders. Orders of the Commis- 


sion shall be effective as of the dates of issuance unless 
otherwise specifically provided in the orders. 


s * * * * * * * 


1.33 Reopening proceedings 


(a) By parties—(1) Petition to reopen. At any time 
after the conclusion of a hearing in a proceeding or adjourn- 
ment thereof sine die, but before issuance by the presiding 
officer of an initial decision, any party to the proceeding 
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or staff counsel may file with the presiding officer a peti- 
tion to reopen the proceeding for the purpose of taking 
additional evidence. Copies of such petition shall be served 
upon all participants, or their attorneys of record, and shall 
set forth clearly the facts claimed to constitute grounds 
requiring reopening of the proceeding, including material 
changes of fact or of law alleged to have occurred since the 
conclusion of the hearing, and shall in all other respects 
conform to the applicable requirements of §§ 1.7 and 1.15 
to 1.17, inclusive. 


(2) Responses. Within 10 days following the service 
of such petition, any other party to the proceeding or staff 
counsel may file with the presiding officer his answer thereto, 
and in default thereof shall be deemed to have waived any 
cebjection to the granting of such petition. 


(3) Action by presiding officer. As soon as practicable 
after the filing of responses to such petitions or default 
thereof, as the case may be, the presiding officer will grant 
or deny such petition. 


(b) By presiding officer on his own initiative. At any 
time prior to the filing of his initial decision, after notice 
to the parties and opportunity to be heard, a presiding 
officer may reopen the proceeding for the reception of fur- 
ther evidence on his own motion, if he has reason to believe 
that conditions of fact or of law have so changed as to 
require, or that the public interest requires, the reopening 
of such proceeding. 


(c) By commission action. The above provisions of this 
section shall apply equally to petitions for and the issuance 
by the Commission of an order reopening the proceeding, 
where an initial decision has been issued by the presiding 
officer but no Commission decision has yet been issued, or 
where the initial decision by a presiding officer has been 
omitted and no Commission decision has yet been issued. 


[Section 1.33(a)(2) prior to the amendment of Section 
1.33 by order No. 217 of November 25, 1959 provided: 


““(2) By the Commission on its own initiative. If, 
after the hearing in a proceeding, the Commission shall 
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have reason to believe that conditions of fact or of law 
have so changed as to require, or that the public interest 
requires, the reopening of such proceeding, the Commis- 
sion will issue an order for the reopening of the 
same.’’] 


1.34 Application for rehearing 


(a) Form, filing, and service. An application for rehear- 
ing of a proceeding may be filed within 30 days after the 
issuance of any final decision or order by the Commission. 
Such application shall be made by petition, under oath, 
stating specifically the grounds relied upon, shall be filed 
with the Commission and served by the petitioner upon 
all parties to the proceeding or their attorneys of record, 
and shall in all other respects conform to the requirements 
of $$ 1.7 and 1.15 to 1.17, inclusive. 


(b) Specification of errors. Such petitions for rehearing 
shall state concisely the alleged errors in the Commission 
decision or order. If an order of the Commission is sought 
to be vacated, reversed, or modified by reason of matters 
that have arisen since the hearing and decision or order, 
or by reason of a consequence that would result from com- 
pliance therewith, the matters relied upon by the petitioner 
shall be set forth in the petition. 


(c) Action on. Unless the Commission acts upon the 


application for rehearing within thirty days after it is 
filed, such application shall be deemed to have been denied. 


* * * e * * * ° 
GENERAL Pouicy AND INTERPRETATIONS 
* * * * * * * * 
Statements of General Policy and Interpretations 
of the Commission 


2.1 Initial notice; service; and information copies of 
formal documents. 


(a) Whenever appropriate, publication of an initial notice 
or order in the Frperan Recisrer shall be the primary 
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means of informing interested persons and the general 
public that the proceeding to which the notice or order 
relates has been instituted before the Commission. The 
mailing of individual copies shall be confined to that which 
is required by law, by the Commission’s rules and regula- 
tions, or by other considerations deemed valid by the See- 
retary in specific instances, 


(b) After notice has been given, the service of formal 
documents issued in a proceeding shall be confined to the 
parties of record or their attorneys, and the mailing of in- 
formation copies shall be confined to that which is required 
by the Commission’s rules and regulations, by courtesy in 
response to written requests for copies, or by other con- 
siderations deemed valid by the Seeretary in specific 
instances. 


lla 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-16125 


In tHe Matrer oF 


Arkansas Lovistana Gas Company 


Petition for Clarification 


Comes now Arkansas Louisiana Gas Company (‘‘ Appli- 
cant’’) in the above docketed matter and respectfully shows 
that: 


This Docket G-16125 involves three rate increases based 
on the 1¢ per MCF increase in the Louisiana gas gathering 
tax which was effective August 1, 1958. These three in- 
creases were suspended for one day until August 2, 1958, 
and then placed in effect by Applicant’s filing an under- 
taking and agreement as required in the suspending order. 
The Louisiana gas gathering tax was superseded by an 
increase in the Louisiana gas severance tax as of December 
1, 1958. Accordingly, the amount here involved concerns 
the amount of tax reimbursement received by Applicant 
from the pipeline purchaser with respect to the increase in 
Louisiana gas gathering tax during the period of August 
2, 1958 to December 1, 1958. 


By order of the Commission issued February 13, 1961, 
Applicant has now been ordered to refund to the pipeline 
purchasers the amounts collected in this matter. How- 
ever, Applicant did not pay its gas gathering tax to the 
State of Louisiana under protest and file suit contesting 
the validity of the statute. Accordingly, Applicant will 
not recover back from the State any of the gathering tax 
paid by Applicant. Applicant is not certain whether the 
Commission’s orders, herein are intended to direct Appli- 
cant to make refunds only to the extent that Applicant is 
reimbursed this tax by the State of Louisiana, or whether 
the Commission’s orders are intended to direct Applicant to 
make refunds even though the State of Louisiana does not 
reimburse this tax to Applicant. Applicant respectfully 
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requests that the Commission clarify this situation for 
Applicant and grant a rehearing. 


Shreveport, Louisiana, March 9, 1961. 
Respectfully submitted, 


Arkansas Louisiana Gas CoMPANY 


By D. W. Wer 
D. W. Weir, 
Executive Vice President. 


Names of Counsel 
and Verification 
omitted 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Re: Dockets Listed in Exhibit A Hereto 
In tHe Matter oF 


TrenneEco Corporation (Successor to Tennessee Gas 
Transmission Company) 


Application for Declaratory Order and Stay 


Comes now Tenneco Corporation (Tenneco), under the 
provisions of Section 1.7(c) of the Commission’s Rules of 
Practice and Procedure, and files this petition for declara- 
tory order requesting the Commission to clarify and to 
remove the uncertainties surrounding the Commission’s 
Order Requiring Refunds and Terminating Proceedings 
issued February 13, 1961 in the subject dockets. The facts 
and grounds prompting this petition are hereinafter set 
forth. 


I 


Tennessee Gas Transmission Company (Tennessee) is 
named as respondent in the Commission’s Order of Feb- 
ruary 13, 1961 in the subject dockets. The properties from 
which gas is produced and sold under the FPC Rate Sched- 
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ules listed in Exhibit A attached hereto and for which rate 
changes were requested in the subject dockets were 
assigned to Tenneco by Tennessee effective at the close of 
business on February 28, 1961. On February 28, 1961, 
Tenneco filed an application requesting, inter alia, author- 
ity to continue to make the sales of gas previously made 
by Tennessee under these rate schedules. Concurrently 
therewith, Tenneco filed a motion that it be substituted 
for Tennessee in each of the subject dockets. As a part 
of this motion, Tenneco filed its corporate undertaking to 
assure refunds in each of the subject dockets. 


II 


By orders issued in the above-captioned dockets, the 
Commission authorized increased rates to be placed into 
effect subject to refund as of August 2, 1958. These rate 
increases reflected increased tax reimbursement resulting 
from the Louisiana gas gathering tax of 1¢ per MCF im- 
posed by the state of Louisiana pursuant to Act No. 8 of 
1958, approved June 16, 1958, Amended Title 47 of the 
Louisiana Revised Statutes. 


Subsequently the Supreme Court of the state of Louisi- 
ana held the above-mentioned act unconstitutional. The 
Commission’s Order of February 13, 1961, indicates that 
the Commission is ‘‘advised that the state of Louisiana is 
refunding such monies collected with 2% interest thereon.”’ 
However, under the law of the state of Louisiana, reim- 
bursement of any amount of gas gathering tax paid to the 
state cannot be collected unless the tax was paid under 
protest and suit was timely filed challenging the consti- 
tutionality of such tax. 


Im 


The Commission’s Order of February 13, 1961, is am- 
biguous and creates an uncertainty in that ordering Para- 
graph (A) does not make plain the Commission’s inten- 
tion in those dockets in which no refund of taxes has been 
received by the respondent from the state of Louisiana. 
The Commission’s Order can reasonably be construed as 
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imposing the obligation to make refunds only in those 
dockets in which respondent has received refunds from the 
state of Louisiana. 


While recognizing this ambiguity in the Commission’s 
Order of February 13, 1961, Tenneco was not immediately 
concerned since, at that time, Tenneco believed all of the 
tax reimbursement ordered refunded by the Order of Feb- 
ruary 13, 1961, had been refunded to Tenneco by the state 
of Louisiana. However, in making its preparations to com- 
ply with the Order, Tenneco learned that the lease oper- 
ators of a portion of the gas producing properties involved 
in the subject dockets, had not taken the necessary steps 
to obtain a refund from the state of Louisiana and that 
for these properties no refunds had been reccived from the 
state of Louisiana.’ Therefore, if Tenneco must comply 
with the Order of February 13, 1961 in the subject dockets, 
Tenneco will be irreparably injured. The Commission’s 
Order No. 206 was intended to prevent a producer from 
collecting and retaining monies refunded by the state of 
Louisiana and for which the producer had been reimbursed 


by a purchaser. It is not believed that Order No. 206 was 
intended to require a producer to make refund of any 
monies other than the monies that the producer had re- 
ceived as a refund from the state of Louisiana. A clarifi- 
cation of the February 13, 1961 Order will be in the public 
interest in order to do away with the uncertainties which 
now exists in this matter. 


Waenrerore, for the foregoing reasons, Tenneco requests 
that the Commission issue a declaratory order declaring 
that the refunds required of Tenneco (as successor to 
Tennessee Gas Transmission Company) in the Commis- 
sion’s Order Requiring Refunds and Terminating Proceed- 
ings issued February 13, 1961, be made by Tenneco only in 


1 With the exception of the rate schedules listed in Exhibit A attached 
hereto, Tenneco has received refunds from the state of Louisiana for those 
rate schedules listed in the Commission Order of February 13, 1961, and 
for which Tennessee is named respondent. Tenneco is continuing its prepara- 
tions to comply with the Order of February 13, 1961, insofar as it concerns 
the Tennessee rate schedules not listed in Exhibit A attached hereto. 
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the event refunds are made to Tenneco by the state of 
Louisiana. Tenneco further requests that the Order of 
February 13, 1961, insofar as it applies to the rate sched- 
ules listed in Exhibit A attached hereto, be stayed pending 
the issuance of such declaratory order. 


Respectfully submitted, 


Tenneco CoRPORATION 


By /s/ L. R. Payxoyrrmn 
L. R. Pankonien 
Its Attorney 


Dated: May 8, 1961 


Exhibit A and 
Verification omitted 
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IN THE 


United States Court of Appeals 


For rae District or CotumBia Circurr 
Nos. 16,794, 16,963, 17,006 


Sun Om Company, Petitioner, 


Vv. 


Feprra, Power Commission, Respondent, 


TRANSCONTINENTAL Gas Pree Liye Corporation, 
Intervenor in Nos. 16,794, 16,963 and 17,006 


Texas Gas TRANSMISSION CORPORATION, 
Intervenor in No. 17,006 


Unitep Fue, Gas Company, 
Intervenor in No. 17,006 


On Petitions to Review Orders of the 
Federal Power Commission 


REPLY BRIEF FOR PETITIONER 


PRELIMINARY STATEMENT 


Petitioner, Sun Oil Company, hereby submits its reply 
brief to the briefs filed on behalf of the Federal Power 
Commission (Respondent) and United Fuel Gas Company 
(Intervenor) involving the validity of Respondent’s orders 
issued August 30, 1961 and March 5, 1962. Respondent’s 
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answer brief is filed in the cases enumerated above as well 
as four other cases in which Pan American Petroleum Cor- 
poration and Texaco, Inc. are the Petitioners. Intervenor, 
United Fuel Gas Company, filed a brief in the proceeding 
in which Texaco, Ince. is Petitioner, and its request that its 
brief be considered in the case indicated above has been 
granted by this Court. Accordingly, it is appropriate that 
Petitioner restate the arguments presented in its initial 
brief and reply in this brief only to arguments in opposi- 
tion thereto. Petitioner in this manner will again delineate 
the issues involved in the cases enumerated in the caption 
of this brief. 


In its initial brief, Petitioner asked the Court to set aside 
Respondent’s order issued August 30, 1961 reopening the 
proceedings, and the order issued March 5, 1962 ordering 
refunds, grouping its arguments under the following main 
headings: (a) Respondent lacked authority to reopen the 
proceedings by its order issued August 30, 1961; (b) Re- 
spondent lacked authority to order refunds by its order 


issued March 5, 1962; and (c) the order issued March 5, 
1962 is arbitrary and capricious. The main arguments of 
Respondent and Intervenor as they relate to groups (b) 
and (c) are considered in the next section of this brief. 
The main arguments of Respondent and Intervenor as they 
relate to group (a) are considered in the second section of 
this brief. 


ARGUMENT 
I. The Order Issued March 5, 1962 Should Be Set Aside 


In the March 5, 1962 order, Respondent stated that the 
ultimate substantive issue is ‘‘whether respondents [Peti- 
tioner and others] who declined to pay the tax under pro- 
test and thereby failed to qualify for a tax refund from 
the state of Louisiana should be exempted from the duty to 
refund tax reimbursement amounts to their customers”? (R. 
707). Petitioner pointed out in its initial brief that Re- 
spondent’s authority to order refunds in a Section 4(e) 
proceeding of this type depends on a finding, based on sub- 
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stantial evidence, that the increased charges have not been 
justified, and Petitioner asserted that Section 4(e) does 
not authorize Respondent to order refunds based on the 
standards used by it in the order issued March 5, 1962. 


In its initial brief, Petitioner asserted, and again re- 
asserts, that whether it protested the tax has no bearing 
on whether the increase in charge due to the tax has been 
justified, that Petitioner had no obligation to protest the 
tax under its sales contract or under the Respondent’s sus- 
pension order, and that Respondent’s action clearly indi- 
cated that Respondent did not intend that Petitioner pay 
the tax under protest. Petitioner also asserted in its ini- 
tial brief, and here reasserts, that the refund undertaking 
which Petitioner accepted only required that Petitioner pay 
refunds in the event that refunds were received from the 
State of Louisiana, which refunds Petitioner did not re- 
ceive, and that, in any event, Petitioner was discharged 
from any liability to make refunds when the proceedings 
were terminated by Respondent. Petitioner further as- 
serted that its refund undertaking was reimposed and 
broadened by Respondent’s order issued March 5, 1962, 
which Respondent lacked authority to do under the cir- 
cumstances of this case. In addition, Petitioner set forth 
that the retroactive ruling by Respondent in issuing its 
order of March 5, 1962, requiring Petitioner to pay refunds 
contrary to Respondent’s previously announced policy 
when Petitioner received no benefit from the increased 
rates and would be required to absorb the additional cost 
of the increase in Louisiana tax, rendered the order 
arbitrary and capricious. 


In the brief for Respondent, it is stated that the sub- 
stantive issue is whether purchasers of natural gas should 
be required to shoulder the burden of unlawful taxes, the 
incurrence of which could have been avoided by the seller, 
based on the claim, in essence, that the tax was an 
extravagant or unnecessary expense resulting from ques- 
tionable managerial judgment (Res. Br., p. 10). Respond- 
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ent and Intervenor also contend, apparently in opposition 
to Petitioner’s showings that Respondent retroactively 
enlarged Petitioner’s undertaking and that its action is 
inequitable, arbitrary and capricious, that Petitioner is 
precluded from asserting equitable claims (Res. Br., 
pp. 15-24; Int. Br., pp. 21-22). 


In Petitioner’s view, by now arguing that the tax was 
an unnecessary cost Respondent seeks to have this Court 
sustain Respondent’s refund order on a different ground 
from that set forth in its March 5, 1962 order and at this 
late date seeks in some way to relate its findings to the 
statutory standard of Section 4(e) of the Natural Gas Act. 
The validity of Respondent’s order must be judged on the 
ground set forth in the order. Securities & Exchange 
Commission v. Chenery Corp., 318 U.S. 80, 87 (1943); 
Mississippi River Fuel Corp. v. Federal Power Commis- 
sion, 82 App. D.C. 208, 214, 163 F. 2d 433, 439 (1947); 
Lee v. Kennedy, App. D.C. , 294 F, 2d 231 (1961), 
cert, denied, 368 U.S. 926; Local 833, UAW-AFL-C10-etc. 
v. National Labor Relations Board, App. D.C. —, 300 
F. 2d 699 (1962), cert. denied, 370 U.S. 911. 


Assuming arguendo that the order of March 5, 1962 was 
decided on the ground that the increase in rates due to 
the increase in tax had not been justified, allegedly because 
the increase in tax was an unnecessary or extravagant 
cost due to lack of good faith of the management in not 
protesting the tax, Petitioner respectfully submits that 
the order issued March 5, 1962 should be set aside. The 
factual situation as detailed below also will demonstrate 
conclusively (a) that Petitioner’s refund undertaking 
only required Petitioner to make refunds in the event it 
received refunds from the State of Louisiana; (b) that 
Petitioner had no obligation to protest the tax and that 
Respondent indicated that it need not do so; (c) that 
Petitioner’s action in not protesting the tax does not even 
suggest questionable managerial judgment; and (d) that, 
under the circumstances, Respondent’s action in retro- 
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actively requiring refunds is inequitable, arbitrary and 
capricious. 


While the brief for Respondent characterizes the taxes 
as ‘unlawful taxes,” it is important to note that during 
the period the additional tax was effective, the act levying 
the tax had not yet been declared invalid. Moreover, 
the Respondent specifically refused to base its order of 
March 5, 1962 on the alleged invalidity of the tax and the 
allegation by some purchasers that they had no obligation 
to pay invalid taxes (R. 711). Furthermore, under the 
Louisiana taxing statute, there is no question that Peti- 
tioner was obligated to pay the tax as it became due and 
payable. 


The rule in the Acker case, which Respondent cites 
(Res. Br., p. 11), does not accord the Commission unlimited 
discretion to determine that an item of cost is unnecessary 
or extravagant. In West Ohio Gas Company v. Public 
Utilities Commission of Ohio, 294 U.S. 63 (1935), in an 
opinion by Mr. Justice Cardozo, also involving expenses 
of procuring business involved in the Acker case, it was 
stated: 


‘4. The company made claim to expenses incurred 
in procuring new business or in the endeavor to 
procure it, such expenses amounting on the average 
to $12,000 a year. The commission did not question 
the fact of payment, but cut down the allowance to 
$5,000 a year on the ground that anything more was 
unnecessary and wasteful. The criticism has no basis 
in evidence, either direct or circumstantial. Good 
faith is to be presumed on the part of the managers 
of a business. Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Serv. Commission, 262 U.S. 276, 
988, 289 * * *. In the absence of a showing of 
inefficiency or improvidence, a court will not substitute 
its judgment for theirs as to the measure of a prudent 
outlay * * *”? (294 U.S, at 72). 


1 Acker v. United States, 298 U.S. 426 (1936). 
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In the instant case, the cost item involved was taxes 
actually paid, pursuant to a statute requiring that pay- 
ment. Ordinarily taxes are allowable as operating expenses 
in a rate proceeding. 


The determination with respect to whether Petitioner 
acted in good faith by not protesting the taxes and whether 
Respondent’s action was inequitable, arbitrary and 
capricious, it is submitted, must be based on the facts 
and the circumstances as they existed while the tax was 
effective between August 1, 1958 and December 1, 1958, 
the reasonable meaning of the suspension orders and the 
Respondent’s policy in dealing with the increase in the 
Louisiana gathering tax as reflected in the suspension 
orders and concurrent actions, as well as the Respondent’s 
policy in dealing with similar tax matters. Respondent 
did not indicate, as far as Petitioner has been able to 
determine, that it considered the tax of doubtful validity 
during the period when it was effective, and Petitioner’s 
action should not be judged on the basis of a holding of 
invalidity of the tax occurring approximately a year after 
the tax had been suspended. 


While Respondent’s order issued March 5, 1962 and the 
briefs of Respondent and Intervenor seek to place an 
unreasonable meaning on the language of the suspension 
orders, Respondent’s policy with respect to the Louisiana 
gas gathering tax was stated in language about which 
there can be,no dispute in its Opinion No. 315, issued on 
September 20; 1958 (Transcontinental Gas Pipe Line Cor- 
poration, et al., Docket Nos. G-13143, et al., 20 F.P.C. 264, 
277), when the Respondent stated: 


“‘The State of Louisiana has levied an additional 
‘excise, license, or privilege tax’ of one cent per Mef 
by its Act No. 8 of 1958 (House Bill No. 303), as 
approved on June 16, 1958, amending Title 47 of the 
Louisiana Revised Statutes of 1950. The Commission 
is advised that litigation is being instituted to 
challenge the constitutionality of the said Act. In 
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order to assure appropriate refunds and changes in 
rates in the event Act No. 8 of 1958 is finally declared 
unconstitutional or otherwise held invalid, it is fair 
and reasonable to attach to the certificates issued the 
producer applicants herein the condition that the 
applicants promptly refund to Transco that portion 
of the initial rate and charge, constituting the re- 
imbursement for the additional tax above-described 
paid by Transco should such tax be held invalid and 
refunded by the State of Louisiana; and file appro- 
priate rate changes reflecting such invalidation. 
These producers should also be required to refund to 


Transco any interest paid by the State of Louisiana. 
* * #9? 


Under $§ 675 and 681 of 47 Louisiana Revised Statutes, 
1950, the taxes required by § 678 of such statutes, effective 
August 1, 1958, were payable thirty days after each 
quarter. Thus, the first tax payment with respect to the 
additional 1¢ tax effective August 1, 1958 was not due 
until October 30, 1958, more than thirty days after the 
issuance of the above quoted Opinion, some twenty days 
after Respondent’s interpretation of October 2, 1958, and 
even after Respondent’s affirmance of such latter inter- 
pretation by its letter of October 28, 1958, both of which 
are discussed below. 


The particular language of the suspension orders fixing 
Petitioner’s refund undertaking, upon acceptance thereof 
by Petitioner, is set forth below: 


““(D) Respondent shall refund at such times and 
in such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 
the Commission, the difference between the presently 
effective rates and charges and the proposed increased 
rates and charges hereby allowed to become effective 
in the event the additional tax of one cent per Mef 
levied by the State of Louisiana is for any reason 
held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana 
makes refund, with interest, of the tax monies 
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collected pursuant to the said Act No. 8 of 1958, then, .. 
and in that event, a proportionate part of the interest 
so received by the Respondent herein shall be passed 
on and paid to the persons entitled thereto at such 
times and in such amounts, and in such manner as 
may be required by final order of the Commission. 
** *”  (Pet.’s Rate Sch. 93, R. 2821). 


The three Commissioners who adopted the order issued 
May 29, 1961 and who comprised the majority of the 
Commission which adopted the suspension orders of July 
31, 1958, involved in this appeal, definitely stated that the 
foregoing language only required refunds by Petitioner 
in the event that Petitioner received refunds from the 
State of Louisiana,? as the Commission had ruled in its 
Transco Opinion, supra. In the order issued May 29, 1961, 
the above quoted language of the suspension orders was 
construed to have the following meaning and intent: 


‘“‘The import of the above language is that the 
Commission in such suspension orders was concerned 
with the possibility that there might be tax refunds 
as a result of court litigation. Not knowing which 
Respondents had challenged the constitutionality of 
the gathering tax, it was necessary for the Com- 
mission to suspend all rate increases involving tax 
reimbursement of such gathering tax. Thus, in the 
event of refunds by the State of Louisiana, Respond- 
ents would not be allowed to keep such refunds, but 
would be required to pass a proportionate part of 
such refunds on to its purchasers’? (R. 425). 


In the letter dated October 2, 1958, referred to in the 
order issued May 29, 1961 as an ‘‘interpretation of the 
Commission’s suspension orders * * *’’ and as having 
been ‘‘* * * approved by the Commission and signed 
by the Chairman * * *’% (R. 426), it was stated that 


2In footnote 18, p. 29 of Petitioner’s brief, the Commissioners adopting 
the suspension orders and other orders affecting Petitioner are listed. 


3 Respondent’s characterization in its brief of this letter as ‘informal 
correspondence’’ (Res, Br. p. 18), in Petitioner’s view, is improper. 


9 


the obvious purpose of the suspension order (and its 
Order No. 206) was 


««* © © to assure to the extent possible that natural- 
gas companies, including producers, subject to its 
jurisdiction, should not have opportunity for unjust 
enrichment—a windfall—in the event that the tax 
statute is held to be unconstitutional and refund of 
payments thereunder are made to the producers . . - 
On the other hand, if litigation is instituted and the 
tax statutes declared unconstitutional—and refunds 
to the taxpayer result therefrom, the Commission has 
the fullest opportunity available to it under the 
Natural Gas Act to require refunds from sellers to 
purchasers, under filed rate schedules, of appropriate 
amounts of any refunds received by the producers” 
(R. 426; emphasis supplied). 


This letter shows a clear intent only to require refunds 
from producers in the event that refunds are received by 
the producers from the state. Additionally, the Respond- 
ent stated in its May 29, 1961 order that the interpretation 


of the suspension orders by its October 2, 1958 letter was 
‘in consonance with” its action in its Transco Opinion 
of September 4, 1958, quoted above (pp. 6-7), and in other 
cited orders granting certificates (R. 426). 


In view of the clear language of the letter of October 2, 
1958, the Respondent’s interpretation thereof in its May 29, 
1961 order, and even the statement in the March 5, 1962 
order that ‘‘certain language in the letter of October 2 
does seem to suggest that respondents’ refund obligation 
should be limited to amounts actually received from the 
state * * *? (R. 708), there is no basis whatever for 
the assertion in Respondent’s brief that ‘‘* * * Nothing 
in the letter remotely supported the view that the 
suspension orders as written required the producers to 
make refunds only if they received refunds from the 
state * * *?? (Res. Br., p. 19). 


In its October 2, 1958 letter the Respondent stated that 
the suspension order accords the fullest opportunity ‘‘to 
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require refunds from sellers to purchasers’? (R. 426) 
of appropriate amounts of refunds received by the 
producers. This interpretation clearly shows that, con- 
trary to Respondent’s contention (Res. Br., p. 16), the 
suspension orders themselves did not require refunds or 
specify the amounts thereof, subject only to a declaration 
of the invalidity of the tax. 


Additionally, if the Respondent’s present interpretation 
of the July 31, 1958 suspension orders were valid, 
Respondent’s action in issuing such orders would exceed 
Respondent’s authority under Section 4(e) of the Act. 
As Petitioner pointed out in its initial brief, Respondent’s 
authority even to create a refund undertaking is dependent 
upon (1) the filing of an increase in rates, (2) the entering 
into a hearing upon the lawfulness of such rate increase 
and the suspension thereof for such period as is author- 
ized by the statute, and (3) the ordering of a bond or 
requiring a refund undertaking when the increased rates 
are made effective. Respondent’s authority to order 
refunds is dependent on the foregoing three contingencies 
together with a completion of a hearing with respect to 
justification of the increase in charges; even then, 
Respondent may order refunds of only such portion of the 
increased charges as the Commission finds has not been 
justified (Pet. Br., pp. 27-28). It cannot be seriously con- 
tended that Respondent’s suspension orders purported to 
take such latter steps which would exceed its authority 
under Section 4(e) of the Act. 


Under the language of the suspension orders themselves, 
it is respectfully submitted, a ‘‘final order of the Com- 
mission’’ was required before a refund liability in any 
amount was fixed. If the liability had been fixed by the 
suspension orders as the difference between the presently 
effective rates and the proposed rates as Respondent now 
contends, then the phrase in the first sentence of the 
suspension orders ‘‘[shall refund] in such amounts”’ is 
read out of the orders. The obvious meaning of such 
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phrase when read in conjunction with the first sentence 
is that the amount of refunds, if any, shall be fixed by 
‘final order of the Commission.”’ 


If the suspension orders of July 31, 1958 ordered refunds 
and fixed the amount thereof, as Respondent now contends 
in its brief, then the provisions of the orders issued 
February 21, 1961, as clarified by the May 29, 1961 order, 
and March 5, 1962, providing that Respondents [Petitioner 
and other independent producers] shall refund and fixing 
the amount of such refunds would be idle gestures. 
These orders do much more than translate an alleged 
refund requirement into specifics as to names, dates and 
dollars and cents amounts, contrary to Respondent’s brief 
(p. 16) which alleges that such specifies would be the 
only purpose of orders issued subsequent to the July 31, 
1958 suspension orders. Moreover, if it were assumed 
that the suspension orders were the final orders with 
respect to refunds, applications for rehearing would have 
been inappropriate with respect to the orders of Feb- 
ruary 21, 1961 and March 5, 1962, some three to four years 
later. However, the Respondent accepted and acted on 
such applications. 


The requirement in the March 5, 1962 order that refunds 
are payable only to certain pipelines, but not to others, 
would, under the Respondent’s contention as to the 
meaning of the suspension orders, set aside a part of the 
alleged refund requirement of the July 31, 1958 suspension 
orders. There is no language in the order of March 5, 
1962 to suggest that action; in fact, that order only 
requires that refunds be made to certain pipelines to the 
exclusion of others. 

The order of March 5, 1962 even refutes the interpreta- 
tion which the Respondent’s brief now places on the 
suspension orders. There it is stated: 


“Tt is possible that the suspension orders were not 
intended to fix conclusively the scope of respondents’ 
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refund obligation, but instead reserved that matter 
for later determination by final orders of the Com- 
mission’’ (R. 709). 


The statement in the October 2, 1958 letter that ‘Clearly, 
it was not the purpose of the Commission by this order 
[No. 206]—and the subsequent order of suspension—to 
‘force’ litigation of the tax statutes’? (R. 426) clearly 
signifies that Petitioner did not need to litigate the tax 
statute. It is, however, Respondent’s contention that 
Petitioner might have received refunds by merely pro- 
testing the tax and without bringing a suit to test the 
statute. Thus, Respondent claims that its reference to 
litigation did not suggest that Petitioner need not protest 
the tax. This, it is submitted, is an erroneous inter- 
pretation. Under the Louisiana statute, payment under 
protest and the bringing of a suit attacking the tax was 
a necessary prerequisite for obtaining refunds. The 
statute also provided for an alternate procedure whereby 
a taxpayer might protest the tax and stipulate to be bound 
by the decision in an already pending suit. The latter 
procedure, it is submitted, was a form of “‘litigation.”’ 
Thus, a protest without bringing suit or a protest with- 
out a stipulation to be bound by another pending suit 
would not entitle the taxpayer to refunds. Further, the 
interpretation of the suspension orders that refunds are 
to be required only in the event that refunds are received 
from the State of Louisiana also signifies that no protest 
of the tax was contemplated by Respondent. 


Respondent’s reliance on the Commission’s letter of 
October 28, 1958, as inferring that refunds were to be 
made by producers without regard to whether they 
received refunds from the State of Louisiana, is mis- 
placed. In this connection, it is appropriate to note that 
in the order issued May 29, 1961, the Respondent stated 
that the letter of October 28, 1958 reaffirmed the position 
expressed in the letter of October 2, 1958 that refunds 
were only required in the event that refunds were 
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received by the producers from the State of Louisiana 
(R. 426). In the March 5, 1962 order, of which review is 
sought, the Respondent stated that a conclusion opposite 
from that suggested by the letter of October 2, 1958 ‘‘is 
inferable’’ from the October 28, 1958 letter (R. 708). In 
view of the foregoing statements, there is clearly no basis 
for the statement in the brief for Respondent that the 
October 28, 1958 letter ‘‘* “ * made it crystal clear that 
Order No. 206 and the suspension orders meant * * * 
that if the Louisiana gathering tax were declared invalid, 
all producers would be required to refund to their 
customers the amount of tax reimbursement which their 
customers had paid’’ (Res. Br., p. 19). On the contrary, 
it is more logical to infer that the letter of October 28, 
1958 was intended to have the same meaning as the letter 
of October 2, 1958. 


Respondent cites no language in the October 28, 1958 
letter to suggest that the position set forth in the 
October 2, 1958 letter was being modified or reversed. 
As is pointed out above, the letter dated October 2, 1958 
sets forth that the purpose of both the suspension orders 
and Order No. 206 was to prevent a windfall in the event 
that the additional Louisiana gas gathering tax was held 
invalid and refunds were received from the State. 
Respondent appears to interpret the statement in the 
October 28, 1958 letter that ‘‘some steps had to be taken 
along the lines of Order No. 206 and the [suspension] 
orders subsequently issued thereunder’? to protect the 
ultimate consumer against imposition of tax expense in 
the event the tax was held invalid, as signifying a different 
conclusion from the one expressed by a majority of the 
Commissioners in office at the time that that letter and 
the interpretative letter of October 2, 1958 were written. 
However, since the October 28, 1958 letter did not specify 
the ‘‘steps”’ to which it had reference, the only reasonable 
inference to be drawn from such statement is that the 
Respondent intended those ‘‘steps’’ to be the same as 
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those which had already been taken, as spelled out in the 
letter of October 2, 1958, ie., to require refunds only in 
the event that refunds were received from the State of 
Louisiana. Under this logical interpretation, the sugges- 
tion in the October 28, 1958 letter that it would not seem 
appropriate to amend Order No. 206 only indicates that 
such an amendment was not necessary to assure in- 
dependent producers like Petitioner that they need not 
protest the tax. 


The reference to the 1954 decisions‘ in the October 28, 
1958 letter does not suggest a different interpretation 
than was set forth in the October 2, 1958 letter. The 
1954 decisions held that, in rate case proceedings decided 
after [not while the case was pending] the Texas gather- 
ing tax had been held unconstitutional by the Supreme 
Court,’ the gathering tax, whether paid or not paid under 
protest during the test year, could not be included as a 
cost of service in fixing rates for the future. Obviously, 
after such tax had been declared invalid it would not be 
included as a future cost of service item. The Panhandle 
case, however, shows that prior to the time the Supreme 
Court had declared the tax unconstitutional, the estimated 
amount of such tax had been included as a cost of service 
by stipulation of Panhandle and the Respondent’s staff 
(13 F.P.C. at 103). Thus, it is indicated that the Texas 
gas gathering tax up until the time it was declared 
unconstitutional was allowable as an item of expense, as 
was the intent of the Respondent’s suspension orders 
and the order issued May 29, 1961 dealing with the 
Louisiana gathering tax. 


4 Opinion No, 278, El Paso Natural Gas Company, Docket No. G-2018, issued 
November 26, 1954, 13 F.P.C. 421; Opinion No. 269, Panhandle Eastern 
Pipe Line Company, Docket Nos, G-1116, et al., issued April 15, 1954, 13 
F-.P.O. 53. 


5 Michigan-Wisconsin Pipe Line Co. v. Calvert, 347 U.S. 157, decided 
February 8, 1954, rehearing denied March 15, 1954. 
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Respondent’s unsupported effort to bolster its arguments 
(Res. Br., p. 11) by asserting that Petitioner’s and other 
producers’ economic self-interest did not dictate that they 
protest the tax is without merit. Petitioner’s reaction to 
the tax and the necessity for protest were predicated upon 
a policy decision of the Respondent that no protest was 
required. Respondent cannot change that policy some 
four years later and then fairly accuse Petitioner of 
erroneous managerial judgment in not protesting the tax. 
Respondent’s other argument (Res. Br., pp. 11-12) that 
Petitioners and others sought to avoid the replacement 
of the gathering tax by a severance tax because reimburse- 
ment for severance tax payments would be less than the 
amounts of reimbursement for gathering tax payments 
is also without merit. Obviously Petitioner, during the 
period that the additional tax of 1¢ might have been 
protested, had no knowledge with regard to the change 
that the Louisiana Legislature would make in its tax 
structure at some later date, and to suggest that Peti- 
tioner was attempting to avoid the disadvantages of an 
unknown future tax is ridiculous. 


The foregoing summary of Respondent’s actions and 
interpretations, on which Respondent obviously intended 
that Petitioner rely, clearly shows that Petitioner acted 
in good faith in not protesting the tax and that no reason- 
able basis exists for claiming that the tax was an 
unnecessary or extravagant expense; that the refund 
undertaking which Petitioner aecepted only required that 
Petitioner pay refunds in the event that refunds were 
received by Petitioner from the State of Louisiana; that 
under the foregoing circumstances Respondent’s March 5, 
1962 order is inequitable, arbitrary and capricious; and 
that the order issued March 5, 1962 should be set aside. 


Additionally, as is set forth in more detail in Petitioner’s 
jnitial brief (pp. 28-32), the March 5, 1962 order should 
be set aside for the reason that it was issued after the 
proceedings below had been finally terminated and, there- 
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fore, at a time when Respondent had no jurisdiction to 
impose, reimpose or broaden Petitioner’s refund under- 
taking, or to order refunds based thereon. Finally, even 
if it were assumed arguendo that Respondent had the 
power to reopen the finally terminated proceedings as it 
purported to do by the order of August 30, 1961, the 
March 5, 1962 order should be set aside since Respondent 
has no statutory authority to broaden retroactively Peti- 
tioner’s refund obligation as it purported to do by that 
order. 


II. Respondent Lacked Authority to Reopen the Proceedings 
by Its Order of August 30, 1961 


In its initial brief, Petitioner set forth the reasons why 
it believes Respondent lacked power and authority to re- 
open the proceedings under Section 19 of the Natural Gas 
Act (Pet. Br., pp. 1427). These arguments will not be 
repeated here, although Petitioner continues to rely on 
them. 


Intervenor’s contention (Int. Br., p. 7) that there was 
no indication of adverse effect upon it by the order issued 
February 21, 1961, particularly when considered in con- 
nection with the concurrent action of the Commission when 
it adopted the suspension orders, is clearly unreasonable 
(see Pet. Br., pp. 20-23). Additionally, Petitioner submits 
that Intervenor has erroneously interpreted the provisions 
of Section 19 of the Act as implemented by Respondent’s 
rules when Intervenor asserts (Int. Br., pp. 12-13) that 
its application for rehearing of the order of May 29, 1961 
was not deemed denied for all purposes on July 28, 1961. 


Petitioner respectfully submits that Respondent now 
erroneously asserts that Section 19 of the Natural Gas 
Act only relates to the rights of persons seeking review 
of the Respondent’s orders but that Respondent is not 
bound to respect similar limitations imposed upon it by 
the same section. Further, Petitioner submits that there 
is no basis for the further assertion by Respondent that 
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it ‘‘* * * like a court of equity, has continuing inherent 
power to ‘vacate, alter, or amend’ its orders’’ under the 
provisions of Section 16 of the Act (Res. Br., p. 35). 


The two cases® which Respondent cites to support its 
assertion of continuing inherent powers to vacate, alter 
or amend its orders deal with the inherent powers of a 
Court to grant rehearing or modify its judgment, usually 
during the term the judgment is entered. They clearly 
do not support Respondent’s position. There are numerous 
cases holding that Respondent, as an administrative 
agency, possesses only such powers in connection with the 
regulation of natural gas as are bestowed upon it by 
the Natural Gas Act. See Panhandle Eastern Pipe Line 
Company v. Public Service Commission of the State of 
Indiana, 332 U.S. 507 (1947); Federal Power Commission 
v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1, 17 
(1961). Since Respondent cites the dissenting opinion in 
Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U.S. 246 (1951), with respect to its claimed 
inherent authority to rescind orders, it seems appropriate 
also to point out that Mr. Justice Frankfurter in that 
dissenting opinion stated: 


* * * Courts, unlike administrative agencies, are 
organs with historic antecedents which bring with 
them well-defined powers. They do not require 
explicit statutory authorization for familiar remedies 
to enforce statutory obligations * * *’’ (341 U.S. 
at 261). 


Thus it is indicated that Section 16 authorizes only the 
issuance of orders to effectuate the Respondent’s powers 
under the Act. There is no validity whatever to Respond- 
ent’s claim of continuing inherent power to amend, vacate 
or alter its orders. Section 9(a) of the Administrative 


6 Wayne United Gas Company v. Owens-Illinois Glass Co., 300 U.S. 131, 
136 (1937); Zimmern v. United States, 298 U.S. 167, 168-69 (1936). 
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Procedure Act likewise refutes Respondent’s claim of in- 
herent power. It provides: 


“*(a) No sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction 
delegated to the agency and as authorized by law.’’ 


[60 Stat, 242 (1946); 5 U.S.C. § 1008(a)] 


It should be noted that Respondent is thus limited to 
actions ‘‘within jurisdiction delegated to the agency and 
as authorized by law.’’ 


As to Respondent’s assertion of unlimited power under 
Section 16 of the Act to alter, revoke or amend its orders, 
except when to revoke such orders would cause hardship,’ 
this Court held in Willmut Gas & Oil Co. v. Federal Power 
Commission, 111 App. D.C. 49, 54, 294 F. 2d 245, 250 
(1961), cert. denied, 368 U.S. 975 (1962), that, the 
power ‘** * * granted by this statutory language [of 
Section 16] does not authorize an order * * * which 


would nullify or restrict the [Section 4] right of a natural 
gas company to change the rates under which it offers to 


*. * 9D 


furnish service Similarly, Section 16 does not 
enlarge Respondent’s authority under Section 19 of the 
Act to reopen proceedings and amend or vacate its final 
orders. Moreover, Section 16 does not authorize Respond- 
ent to enlarge its authority under Section 4(e) to impose 
anew refund obligations after the suspension proceeding 
has been terminated. Additionally, Respondent has no 
authority under Section 16 to broaden a Section 4(e) 
refund undertaking after it is accepted by a natural-gas 
company. In its March 5, 1962 order, Respondent asserts 
discretionary authority to reimpose the original refund 
obligation, attempts to reimpose the obligation, and 
enlarges it with respect to certain pipelines so as to require 
refund without regard to whether Petitioner received re- 
funds from the State of Louisiana. As this Court has 


7 Respondent apparently does concede that when a petition for review of 
one of its orders has been timely filed and the record filed with the Court, 
it does not have authority to alter, revoke or amend such order (Res. Br. 
pp. 37-38). 
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recently emphasized in its decision in Panhandle Eastern 
Pipe Line Company v. Federal Power Commission, 
App. D.C. 5 F. 2d (No. 16,479, September 27, 
1962), enlargement of the MRespondent’s statutory 
authority ‘‘* * * may be within the competence of 
Congress, but neither the Commission nor this court is 
authorized to legislate in that fashion * * *’’ (Slip 
Opinion, p. 9). 


The Third Circuit’s decision in Public Utilities Com- 
mission of Conn. v. Federal Power Commission, 205 
F. 2d 116 (3rd Cir. 1953), and this Court’s decision in 
Mississippi River Fuel Corporation v. Federal Power 
Commission, 108 App. D.C. 284, 281 F. 2d 919 (1960), ceré. 
denied 365 U.S. 827 (1961), also cited by Respondent, do 
not support its contention that Section 16 authorizes 
Respondent by orders to reopen the finally terminated 
proceedings. Moreover, Section 16 does not authorize 
Respondent to reimpose and to broaden Petitioner’s 
refund undertaking which was originally set forth in the 
suspension orders of July 31, 1958. In the first case, 
Respondent reopened a certificate proceeding upon the 
certificate holder’s petition because of its failure and 
inability to comply with a condition in the certificate. 
The Court, in that case, not only held that Section 16 
ss# * * expressly grants authority to do what we think 
section 7(e) authorized implicitly * * *,’’ but stated that 
no question with respect to the section under which 
Respondent had acted or its authority to revoke the 
certificate had been raised (205 F. 2d at 120). Thus, the 
Court clearly indicates that Respondent’s power to re- 
consider the certificate in that case was derived from 
Section 7(e), and the authority under Section 16 only 
authorized Respondent to carry out the statutory power 
under Section 7(e). 


This Court, in the Mississippi River Fuel Corporation 
case, supra, held that Section 16 authorized Respondent 
to issue an order supplementing the ordering provisions 
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of a previous rate order by setting out the precise amount 
of refunds and the change in rate, neither of which could 
be determined at the date the previous order was entered, 
when the original order provided that such aspects of the 
rate case would be determined with the conclusion of 
another related proceeding which was then in progress. 
That case, thus, did not involve the reopening of a case 
which had been terminated as do the proceedings here 
involved. Additionally, in that case it appears that this 
Court construed Section 16 as authorizing Respondent to 
issue an order to effectuate its powers under other pro- 
visions of the Act, and thus that decision is also consistent 
with the general rule that Respondent may not utilize 
Section 16 to exceed its powers under other sections of 
the Act. Respondent’s asserted authority to reopen the 
suspension proceedings involved in the instant proceeding 
not only contravenes Section 19 of the Act and its own 
rules, but also contravenes Respondent’s authority under 
Section 4(e) of the Act to require a refund undertaking 
and to order refunds based thereon. 


This Court’s decision in National Association of Trailer 
Owners v. Day, App. D.C. , 299 F. 2d 137, 139-40 
(1962), holding that the Post Office Department may 
reconsider and vacate a prior decision provided the power 
is exercised both within a reasonable time after the final 
order and without subjecting the parties to any undue 
or unnecessary hardships, does not suggest, Petitioner 
submits, that when the time and manner for reconsidering 
orders by an administrative agency are fixed by statute and 
supplemented by rules, as is Respondent’s authority in 
this regard fixed by Section 19 of the Natural Gas Act 
and Respondent’s rules, Respondent may exercise power 
in this regard which is at variance with the Act and its 
rules. Respondent’s action in reopening these proceed- 


8 The Court appears to indicate that the Rules of Practice of the Post 
Office Department had no time limitation within which motions for recon- 
sideration could be filed. 299 F. 2d at 140n. 
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ings and subjecting Petitioner to refund obligations, in 
Petitioner’s view, has exceeded Respondent’s authority 
under Section 19 of the Act and, in addition, has resulted 
in undue and unnecessary hardship to Petitioner. 


In connection with Respondent’s reference to National 
Rifle Association v. Young, 77 App. D.C. 290, 292, 134 F. 2d 
524, 526 (1943), stating that the correction of adminis- 
trative errors depends ultimately upon the balance of 
conflicting considerations between finality and the correct 
result, it is appropriate to note that the Supreme Court 
in Civil Aeronautics Board v. Delta Air Lines, Inc., 367 U.S. 
316, 321-22 (1961), also noted the conflict between the 
desirability of finality, on the one hand, and the right 
result, on the other hand, where questions of administra- 
tive reconsideration are involved, and in that case stated: 
«<* * © However, the fact is that the Board is entirely 
a creature of Congress and the determinative question is 
not what the Board thinks it should do but what Congress 
has said it can do.’’ 


Intervenor cites Albertson v. Federal Communications 
Commission, 87 App. D.C. 39, 182 F. 2d 397 (1950), and 
Enterprise Co. v. Federal Communications Commission, 97 
App. D.C. 374, 231 F. 2d 708 (1955) cert. denied, 351 US. 
920 (1956), in support of Respondent’s order of August 30, 
1961 reopening the proceedings. In the first case, this Court 
held that the Federal Communications Commission had au- 
thority to pass on a motion for reconsideration, without 
procedural objection, noting particularly that that Commis- 
sion’s rules provided that the Commission “ ‘may on its own 
motion set aside any action by it within twenty days.’ ’’ In 
this case, however, the Respondent’s rules do not permit re- 
opening under the circumstances of this case, and the 
Respondent is bound by its own rules (Pet. Br., pp. 17-18). 
In addition, Petitioner submits that Section 19 of the Act 
does not authorize Respondent to reopen the proceedings 
involved in the instant case. 
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In the Enterprise case, supra, this Court held that the 
Federal Communications Commission should have granted 
a motion to reopen to consider a factor affecting the public 
interest occurring after the Respondent’s decision, when 
such motion was filed during the pendency of a timely 
application for reconsideration and before that Commis- 
sion’s decision was final. The order of August 30, 1961 
was entered after the date as of which the applications 
for rehearing of the order on rehearing of May 29, 1961 
were deemed denied. In addition, Intervenor has shown 
no factors oceurring subsequent to the May 29, 1961 order 
to justify a reopening of the proceedings below. 


For all the foregoing reasons, it is respectfully sub- 
mitted that Respondent has neither inherent power as a 
Court of equity, nor any power under Section 16 beyond 
that conferred by Section 19 of the Act to reopen pro- 
ceedings, and that Respondent lacked power under 
Section 19 for the reasons set forth in Petitioner’s initial 


brief (pp. 14-27) to reopen the suspension proceedings. 


CONCLUSION 


For the reasons set forth in Petitioner’s initial brief 
and in this brief, Respondent’s orders issued August 30, 
1961 and March 5, 1962, insofar as they relate to the pro- 
ceedings particularly listed in Petitioner’s petitions to 
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review and in Petitioner’s initial brief, should be set 
aside. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the intervenor, Transcontinental Gas 
Pipe Line Corporation (Transco), the questions presented 
as to it are: 


1. Was it reversible error for the respondent, Federal 
Power Commission, to order the petitioners to make 
refunds of the amounts collected from their purchaser, 
Transco, pursuant to an invalid tax of the State of 
Louisiana, where such order merely followed the pur- 
pose and intent of the Commission as enunciated in 
its original suspension orders and where the failure 


of the petitioners to receive refunds from the State 
was due to their refusal to protest the tax despite 
full knowledge of their rights and obligations to do so? 


. Should the petition to review of Union Oil Company 
of California in No. 17055 be dismissed because that 
petitioner did not file a timely application for rehear- 
ing of the Commission’s order of February 21, 1961, 
which order became final as to that petitioner? 


Preliminary Statement 
Counter-Statement of the Case 
Summary of Argument 


Argument 


I. 


The Commission’s Order of March 5, 1962 Is 

Strictly in Accord With the Purpose and Intent 

of the Commission as Expressed in Its General 

oa No. 206 and Its Individual Suspension 
rders 


It Would Be Wholly Unjust To Permit These 


Producers To Escape Their Obligations To 
Transco Because They Refused To Protest the 
Tax 


. The Rate Filings by the Producers Were Not 


Contractually Authorized and Should Have Been 
Rejected 


. The Various Procedural Arguments of the Pro- 
ducers Are Without Merit 


7, Union Oil’s Petition Must be Dismissed Because 


Union Oil Did Not Apply for Rehearing From 
the February 21, 1961 Order Within the Statu- 
tory Period 


Conclusion 
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TRANSCONTINENTAL GAS PIPE LINE CORPORATION 


PRELIMINARY STATEMENT 


The captioned cases involve petitions to review filed by 
certain independent producers of natural gas from the 
Federal Power Commission’s order of March 5, 1962, re- 
quiring these and other producers to refund monies col- 
lected from certain of their pipeline purchasers. This 
Intervenor, Transcontinental Gas Pipe Line Corporation 
(Transco), is one of the pipeline purchasers to whom re- 
funds were ordered in the March 5 order. Transco is a 
direct purchaser from the instant petitioners and has been 
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permitted to intervene in each of these cases in support of 
the Commission’s order. 


A mountain of words has already been written in these 
and the related consolidated cases. Each producer ad- 
vances both procedural and substantive arguments in sup- 
port of its contention that it should not have been required 
to make refunds, although no two producers make the same 
arguments. Most of them rely upon more than one pro- 
cedural ground, sometimes in the alternative, because one 
procedural argument simply wouldn’t fit the status of all 
of the pipelines. In many instances, the substantive argu- 
ments are repetitious, overlapping or conflicting. These 
arguments result in apparent complexity and confusion 
about an essentially simple case with an essentially simple 
question. 


Transco has no desire to add unnecessarily to the moun- 
tain of words. To the extent, therefore, that the instant 
brief does not reply in depth to each of the varied argu- 


ments of the petitioners, Transco will rely upon the brief 
of the respondent whose arguments relating to Transco 
are essentially sound and fully justify this Court in affirm- 
ing the Commission’s determination to order refunds to 
Transco. It will be the purpose of this brief merely to cor- 
rect certain statements made and impressions created in 
the briefs of the petitioners and to highlight certain aspects 
of this case which are directly related to Transco’s interests 
in these proceedings. 


COUNTER-STATEMENT OF THE CASE 


1. Soon after the State of Louisiana enacted Act No. 
8 of 1958 imposing the additional gas gathering tax here 
involved, Transco wrote a letter to each of its producer- 
suppliers, including the petitioners, directing attention to 
this enactment, inter alia, and stating (R. 2503-04) : 


‘‘We believe, however, that the additional tax pur- 
ported to be imposed by Act 8 referred to above has 
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not been validly imposed but that, on the contrary, said 
Act is invalid as being an attempt to place a direct 
burden on interstate commerce of the character pro- 
hibited by the Commerce Clause of the U. S. Consti- 
tution. Transcontinental, therefore, believes it incum- 
bent upon you to make any and all payments pursuant 
to the Act under protest, as provided in Title 47, See- 
tion 1576 of the Louisiana Revised Statutes of 1950, 
as amended, or in the alternative, to authorize Trans- 
continental to do so as your agent to the extent of the 
%4ths reimbursement provision, and that you institute 
the suit required by said section to preserve the va- 
lidity of such protest, or, in the alternative, authorize 
Transcontinental to institute such suit on your behalf.’’ 
(Emphasis supplied). 


This letter was written on July 11, 1958, the same day 
that the Commission issued its Order No. 206 (20 FPC 28), 
providing for simplified filing requirements by the pro- 
ducers and for ‘‘appropriate refund, in the event said Act 
No. 8 of 1958 should be declared unconstitutional by final 


judicial decision’’ (20 FPC at 29). Thus, the petitioners, 
together with all other producer-suppliers of Transco simi- 
larly situated, were put on actual explicit notice of their 
legal rights and obligations with respect to the additional 
tax and were warned that Transco would look to them for 
refund of the tax reimbursement amounts if and when such 
tax were held invalid. 


2. In each of the individual orders suspending for one 
day the rate increase filing relating to the additional gather- 
ing tax, including the order suspending the petitioners’ 


1 Additionally, Transco affixed to each remittance statement of all checks 
issued to its producer-suppliers for the period subsequent to August 1, 1958, 
the effective date of the tax here involved, the condition that ‘‘any amount 
included in this check as payment of, reimbursement for, or on account of the 
Louisiana Gas Gathering tax is paid subject to reimbursement to this Cor- 
poration if and when such tax shall be adjudged to be invalid, as per letter 
to you of July 11, 1958.’’ (R. 2504) 
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filings as to Transco (e.g., R. 9548), the Commission pro- 
vided as follows :? 


‘*(D) Respondent shall refund at such times and 
in such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 
the Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mef levied 
by the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be 
held invalid, and the State of Louisiana make refund, 
with interest, of the tax monies collected pursuant to 
the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the 
Respondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission.’’ 


3. Each suspension order also contained the require- 


ment that (e.g., R. 9550) : 


‘‘(E) As a condition of this order, within 20 days 
from the date of issuance thereof, Respondent shall 
execute and file in triplicate with the Secretary of this 
Commission its written agreement and undertaking to 
comply with the terms of paragraph (D) hereof, signed 
by a responsible officer of the corporation, evidenced 
by proper authority from the board of directors, and 
accompanied by a certificate showing service of copies 
thereof upon all purchasers under the rate schedule 
involved. . . .”’ 


Each of these petitioners transmitted to the Commission 
its ‘“‘agreement and undertaking’’ in strict compliance 
with Ordering Paragraph (E) and without any question 
as to its obligations under Ordering Paragraph (D) (e.g., 
R. 9551-54). 

1 None of these petitioners appears desirous of having this full provision 


emphasized to the Court. Compare, for example, the truncated quotation of 
this provision at page 4 of Texaco’s brief. 
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4. The Commission’s order of February 21, 1961, in 
ordering all of the producers to make refunds of the 
amounts collected from their purchasers, together with a 
proportionate part of any interest received from the State, 
followed precisely the language and intent of Order No. 
206 and each individual suspension order. It was not until 
certain producers applied for rehearing of the order of 
February 21 that any possibility existed that the Commis- 
sion might do anything other than follow the clear and 
unambiguous language of its Order No. 206 and the indi- 
vidual suspension orders. Thereupon, on April 7, 1961, 
Transco petitioned to intervene in those producer cases 
involving sales to it (R. 2435-41). 


5. After the Commission reversed its February 21, 1961 
order on May 29, 1961, and at the same time denied Trans- 
co’s intervention, Transco petitioned for review in this 
Court. Those cases, Nos. 16510 and 16538, are being held 
in abeyance pending the appeals of the producers of the 
March 5, 1962 order (See Per Curiam Order in those cases 
dated March 9, 1962). 


6. By order of August 30, 1961, the Commission, inter 
alia, rectified its prior order of May 29, by permitting 
Transco to intervene in the proceedings of its producer- 
suppliers (R. 478). At the same time, the Commission re- 
opened all of the producer proceedings and provided for 
the filing of statements of position by all interested parties. 


Pursuant thereto, Transco filed its statement of position 
in which it urged the rejection of the rate filings against 
it because unauthorized by contract and, therefore, beyond 
the purview of the Commission’s jurisdiction (R. 2500-18). 
The producers in the instant cases also filed statements of 
position, although each of their positions was different. 
For example, Sun merely adopted its application for re- 
hearing of the Commission’s order of August 30, 1961, in 
which Sun raised technical objections to the reopening of 
its proceedings but stated no position on the merits of the 
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controversy (R. 2494-96). The other petitioners, Union 
Oil, Phillips and Texaco defended the Commission’s action 
of May 29 on diverse substantive and procedural grounds, 
although Texaco stated that it ‘‘does not raise any tech- 
nical objections to the proceeding’’ (R. 8571). None of 
the petitioners indicated a desire to present any factual evi- 
dence although the Commission clearly invited its submis- 
sion if ‘‘any party deems [it] ... mecessary.’’ (R. 479). 


The Commission’s order of March 5, 1962 followed. 


SUMMARY OF ARGUMENT 
I 


The Court need go no further than the face of the Com- 
mission’s Order No. 206 and the individual orders suspend- 
ing the producer rate filings relating to the additional gas 
gathering tax to determine that the Commission’s action 
of March 5 requiring refunds to Transco was precisely in 
accord with those prior orders. The purpose of Order No. 
206, as clearly stated therein, was ‘‘to assure appropriate 
refund, in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional by final judicial decision.’’ Each 
of the individual suspension orders required the producer 
to ‘‘refund . . . the difference between the presently effec- 
tive rate and charge and the proposed increased rate and 
charge . . . in the event the additional tax ... is for any 
reason held to be invalid.”? The March 5 order merely 
carried out these prior orders. 


bi 


In addition to the express refund notification contained 
in the Commission’s orders, Transco advised each of its 
producers that it believed the additional gathering tax to 
be unlawful and that the producers should make all pay- 
ments to the State under protest. While some producers 
did protest this tax, did receive refunds from the State 
and have refunded to Transco, others like the instant peti- 
tioners did not. No valid legal reason has been or could 
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be given for the failure of these producers to protect their 
rights and obligations and those of their purchaser, 
Transco. Under these circumstances equity and justice re- 
quire that the producers suffer the consequences of their 
willful refusal to protest the tax. 


Some of the producers appear to believe that the Com- 
mission was under an obligation to tell the producers to 
protest the tax. These arguments completely miss the 
mark since the Commission has no obligation to advise 
parties how to protect their legal rights. The Commis- 
sion’s function is to protect ratepayers against the pay- 
ment of unlawful exactions and this function was carried 
out by the suspension orders and the order of March 5 
herein. 


Others argue that they were moved not to protest be- 
cause of their unwillingness to hinder the State of Louisiana 
in raising the revenues necessary to maintain the State 
school system. If indeed these altruistic motives existed, 
this is all the more reason why the producers should bear 
the burden of the tax. It is hardly appropriate that their 
purchaser, Transco, should suffer the consequences of their 
alleged altruism. 


By receiving refunds from its suppliers, Transco will 
receive no ‘“‘windfall’’. Transco absorbed the additional 
costs relating to this tax and did not pass such costs on to 
its customers. Thus, Transco and its stockholders suffered 
the loss resulting from this additional tax. The only way 
in which Transco can be made ‘‘whole’’ is to receive re- 
funds from all of its producers, including the petitioners. 
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The rate filings by these and the other producers against 
Transco were unauthorized by contract, were thus unilat- 
eral filings and the Commission had no jurisdiction to con- 
sider them. United Gas Pipe Line Co. v. Mobile Gas Serv- 
ice Corp., 350 U. S. 332 (1956). The filings should have 
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been rejected and Transco reserves the right to argue this 
point should the Court decline to affirm the Commission on 
the grounds advanced by the Commission. . 


IV 


There is no merit to the various technical and procedural 
arguments of petitioners. Sun’s argument that the Feb- 
ruary 21, 1961 order of the Commission did not require 
Sun and the other non-protesting producers to make re- 
funds and, since Transco and others did not apply for 
rehearing thereof, that such order became final and there- 
fore non-appealable, distorts the plain meaning of the Feb- 
ruary 21 order and ignores the consistent contention of the 
Commission and all other parties that the order of May 
29, 1961 modified the February 21 order. Interestingly, 
the language in the February 21 order which Sun says 
did not require it to make refunds is the precise language 
contained in the order of March 5, 1962 from which Sun is 
here appealing. 


Transco’s petition to intervene in these proceedings be- 
fore the Commission was timely and was in the public 
interest. Since the Commission rectified its initial error 
and permitted Transco’s intervention, no issue relating 
thereto is before the Court in this case. 


Vv 


Union Oil recognizes that the February 21, 1961 order 
required it to make refunds to Transco. This order was, 
therefore, a final order and Union Oil was “agerieved’’ 
thereby. In order to preserve its right of appeal, under 
Section 19(a) of the Natural Gas Act Union Oil was re- 
quired to file an application for rehearing within thirty 
days of such order. Since Union Oil did not file its applica- 
tion for rehearing until 58 days after such order, it be- 
came final as to Union Oil. Its petition to review the sub- 
sequent March 5 order must consequently be dismissed. 
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ARGUMENT 
I 


The Commission’s Order of March 5, 1962 Is Strictly in 
Accord With the Purpose and Intent of the Commission as 
Expressed in Its General Order No. 206 and Its Individual 
Suspension Orders. 


Transco believes that the threshold question in these 
appeals is whether the March 5 order of the Commission 
merely carries out the clear and express purpose and in- 
tent of the original Order No. 206 and the orders suspend- 
ing the various rate filings of the producers, as we contend, 
or whether the March 5 order is the result of a policy 
reversal by the Commission, as contended by certain of the 
producers. 


The first action of the Commission in this matter was 
the promulgation of Order No. 206 on July 11, 1958 (20 
FPC 28). The purpose of this general order was to pro- 
vide a simplified filing method for the producers * and, as 


clearly stated in the order, ‘‘to assure appropriate refund, 
in the event said Act No. 8 of 1958 should be declared un- 
constitutional by final judicial decision’. Thereafter, upon 
the filing of rate increases pursuant to Order No. 206, the 
Commission issued suspension orders in each individual 
case. Each of these orders contained identical language re- 
quiring the producer to ‘‘refund... the difference between 
the presently effective rate and charge and the proposed 
increased rate and charge ... in the event the additional 
tax of one cent per Mef levied by the State of Louisiana 
is for any reason held to be invalid.’’? A separate sentence 


1 Part of this simplification was the provision for only one day’s suspension 
of the filings. The Commission has the power under Section 4(e) of the 
Natural Gas Act to suspend rate changes for a five month period. Full 
statutory suspension is the normal procedure for the Commission which, if 
followed in this case, would have precluded the collection of any of the addi- 
tional gathering tax by the producers and rendered this whole controversy 
moot. 


2 This provision is quoted in its entirety, ante, p. 4. 
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also required that a ‘‘proportionate part’’ of any interest 
which might be received from the State of Louisiana 
should also be refunded. 


Certain of the producers, such as Texaco, make the bald 
assertion that the purpose and intention of Order No. 206 
and the suspension orders were to require refunds only if 
received from the State (Texaco Br., p. 23). Others, such 
as Phillips and Union Oil, claim that the suspension orders 
were equivocal or ambiguous (Phillips Br., p. 18; Union 
Oil Br., p. 7). In any event, the plain English language 
contained in those orders destroys either contention. Noth- 
ing could be clearer than that refunds of the amount of 
the rate increases, covered by the first sentence of para- 
graph D of each of the suspension orders, would be made 
if, and only if, the tax were declared invalid. This was 
the only condition of those refunds; there was no mention 
at all of the receipt of such funds from the State. As an 
added obligation, and it is from this that the producers 
apparently get the idea that receipt from the State was 


related to their refund obligation, the Commission required 
the producers to refund a ‘‘proportionate part”’ of any 
interest they might receive from the State. This, however, 
was a separate obligation and was in no way related to 
the obligation to refund the amounts collected from the 
pipeline purchasers. 


Finally, the Commission’s order of February 21, 1961, 
issued upon the final determination of the invalidity of the 
tax, once again made it clear that the producers were to 
refund all amounts collected from their respective pur- 
chasers (R. 169): 


“In the orders suspending these increased rates it 
was stated that the Commission had been advised liti- 
gation was being instituted to challenge the constitu- 
tionality of said Act No. 8 of 1958, and so in order 
to assure appropriate refund in the event said Act 
should be declared unconstitutional, it was deemed ad- 
visable to suspend the proposed increased rates and 
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charges. In the provisions making Respondents’ rates 
effective subject to refund, the Commission required 
refund of the difference between Respondents’ then 
presently effective rates and charges and the proposed 
increased rates and charges allowed to become effective 
by reason of the levy of the gas-gathering tax referred 
to above, in the event said taxing statute was held 


invalid, 
+ * * 


“Tt is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
the supplements filed herein be disallowed, that re- 
funds be made in these proceedings and that said pro- 
ceedings be terminated. 

* * * 

‘“‘The above-designated increased rates are dis- 
allowed and Respondents shall refund their respec- 
tive purchasers the amounts collected under the re- 
spective agreements and undertakings filed in 
compliance with the Commission’s orders herein to- 
gether with a proportionate part of any interest re- 
ceived from the State of Louisiana.’’ (Emphasis 
supplied). 


In support of their position, the producers advert to two 
letters from the Commission to the Louisiana Collector of 
Revenue, which were correctly characterized by the Com- 
mission in its March 5 order as ‘‘collateral correspond- 
ence.’’ As a matter of law, we deny that these ex parte 
letters can have any controlling effect upon the clear and 
unambiguous language of Order No. 206 and the individual 
suspension orders. Nevertheless, these letters do not con- 
vey the meaning attributed to them by the producers. On 
the contrary, the letter of October 28, 1958, which was the 
last correspondence of the Commission and would be con- 
trolling if any correspondence were, reinforces our inter- 
pretation of Order No. 206 and the suspension orders. In 
the first place, this letter refuses to grant the request of 
the Louisiana Collector of Revenue to amend Order No. 
206 or the suspension orders issued pursuant thereto. 
Secondly, it speaks only of the invalidity of the tax as 
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the criterion for ordering refunds.’ Finally, to remove 
any doubts as to its intention, the letter cites the El Paso 
case, 13 FPC 421, 436-38, in which the Commission dis- 
allowed, as an expense, and required refunds by El Paso 
to its customers, of payments made to the State of Texas 
for a tax subsequently held invalid, even though El Paso 
failed to pay under protest and thus received no refunds 
from the State. 


Alone among the producers, Union Oil claims that it 
‘¢relied’’ upon these letters and upon certain contemporary 
licensing orders of the Commission, apparently in an at- 
tempt to excuse its failure to protest the tax. It is curious 
that Union Oil is the only producer claiming such reliance. 
Texaco makes it clear that it did not rely upon the Com- 
mission’s letters (R. 8572) and Phillips candidly admits 
that it would not have protested the tax irrespective of the 
Commission’s action in these matters (Phillips Br., p. 18). 
It is also curious that Union Oil’s claim of reliance appears 
for the first time in its brief before this Court. It certainly 
did not make such a contention in its amended statement 
of position before the Commission (R. 6155-65). Finally, 
it is curious that Union Oil could have relied upon the col- 
lateral letters of the Commission when the only published 
report of these letters was a press release which gives no 
indication of the interpretation which Union claims it re- 
lied upon (See Appendix to the Commission Brief in Nos. 
16787, et al.). In any event, Union fails to show any 
detriment suffered by it and its claimed reliance, therefore, 
becomes meaningless. 


In summary, it is submitted that the Court need go no 
further than the face of Order No. 206 and the various 
identical suspension orders to conclude that the Commis- 


1At page 4 of its brief, Texaco refers to this letter of October 28 and 
states that the Commission’s ‘‘sole interest and intent in these proceedings 
was to prevent ‘windfalls’ should the 1958 tax be declared invalid and refunds 
be received by the producers.’’ This statement is flatly contrary to fact. 
There was no mention in this letter of refunds from the State. 
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sion’s final action of March 5 in requiring refunds to 
Transco was precisely in accord with the purpose and in- 
tent of those prior orders. 


5a 


It Would Be Wholly Unjust to Permit These Producers to 
Escape Their Obligations to Transco Because They Re- 
fused to Protest the Tax. 


As noted above, Transco advised each of its producers 
that it believed the additional gathering tax to be unlaw- 
ful and that the producers should make all payments to 
the State under protest and institute the suit required to 
preserve the validity of such protest. Furthermore, each 
and every payment made by Transco contained an express 
reservation concerning this tax. 


Some producers did protest and have received refunds 
from the State. These refunds have been passed on to 
Transco. Other producers, like the instant petitioners, 


chose not to do so for reasons best known to them. In 
their briefs, Sun and Texaco give no reason for failing to 
protest, although in its statement of position before the 
Commission Texaco referred to ‘‘economie and political 
reality’? (R. 8571). Union Oil and Phillips paint a picture 
of an agreement between the majority of producers with 
the State of Louisiana not to protest the gathering tax 
on the understanding that the State of Louisiana would 
suspend the tax and impose a gas severance tax (Union 
Br., pp. 20-21; Phillips Br., pp. 16-17). This agreement 
to impose a substitute severance tax was, of course, carried 
out by the State on December 1, 1958. 


Whatever their reasons may have been, there is not a 
scintilla of equity in the position of these producers, They 
were put on the most explicit kind of notice of their po- 
tential obligations both by the Commission and by Transco. 
If under these circumstances they still chose not to protect 
their rights and those of their purchaser, Transco, they 
voluntarily assumed that risk and must suffer the conse- 
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quences. The producers who protested the invalid tax, 
and who braved the consequences by doing so, should cer- 
tainly not be placed in a worse position than those who 
reaped the benefits of failing to protest, whatever those 
benefits may have been. 


The situation in which the producers now find them- 
selves because of their failure to protect their rights and 
those of Transco is essentially similar to that presented 
to the Court in Natural Gas Pipe Line Co. v. Harrington, 
246 F. 2d 915 (5th Cir., 1957); cert. denied, 356 U. S. 957 
(1958). In that case, an action was brought by the pipe- 
line company to obtain reimbursement of the excess 
amounts paid as a result of a minimum price order of the 
State of Oklahoma which had been held invalid. The Court 
permitted the recovery of the excess amounts paid to the 
producer including amounts for increased taxes and royal- 
ties which the producer was unable to recover from the 
State and royalty owners. In so holding the Court stated 
(246 F. 2d 921): 


“‘We think that the state law provided adequate 
means by which Panoma could have withheld the in- 
creased payments from its royalty owners until the 
termination of the litigation, or could have paid under 
protest with a right of recovery, or could reserve the 
right to itself or its successors to take credit for any 
overpayment against future royalties. Panoma re- 
ceived the increase in price for the use and benefit of 
Natural, but it made no effort to protect Natural’s 
interest. 


‘‘Like considerations are applicable to the payments 
of taxes on the basis of the increased price. Addi- 
tionally, it may be noted that Title 68, Section 1475 of 
the Oklahoma Statutes, 1951, provides for the payment 
of taxes under protest and their subsequent recovery. 
Indeed, the Fourteenth Amendment itself would pre- 
vent the state from collecting unlawful taxes by 
coercive means without incurring any obligation to 
pay them back. Ward v. Board of County Com’rs of 
Love County, 253 U. S. 17, 24, 40 S. Ct. 419. We hold, 
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therefore, that the district court erred in denying 
Natural’s claim for restitution to the extent of $321,- 
279.00.’’ 


The petitioners advance various arguments relating to 
alleged equitable considerations between themselves and 
their pipeline purchasers. Texaco, for example, complains 
that the Commission did not have sufficient facts before 
it in order to apply equitable principles (Texaco Br., pp. 
27-28), even though Texaco expressly stated that it had no 
evidence to present to the Commission (R. 8573) and, in 
its reply, took no issue with the facts asserted by Transco 
(R. 8578-90). 


Texaco claims that the Commission did not have suf- 
ficient information to determine whether a ‘‘windfall’’ 
would accrue to Transeo. The short answer to this con- 
tention is that the Commission carefully considered the 
matter prior to its March 5 order and, in its order denying 
rehearing, correctly found and concluded that Transco 
would not benefit by any ‘‘windfall’’ (R. 799). The fact 
is, as the Commission found, that Transco absorbed the 
additional cost of some $270,000 which its producers had 
filed for, and did not pass such cost on to its customers. 
The customers paid Transco for gas service precisely the 
same rates they had been paying prior to enactment of the 
invalid tax statute—no more, no less. Unlike the pro- 
ducers who took full advantage of their claimed contrac- 
tual rights to pass on to Transco a portion of this tax, 
Transco and its stockholders suffered the loss resulting 
from the increased costs associated with this tax. Conse- 
quently, the only way in which Transco can be made 
‘<whole’’ is to receive refunds from all of its producers. 


Texaco next states that the contest of the gathering tax 
in Bel Oil Corp. v. Fontenot, 238 La. 102, 117 So. 2d 571 
(1959) concerned the basic gas gathering tax of 1954 and 
not the additional gathering tax of 1958; therefore, says 
Texaco, it would have had to file a separate law suit to 
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preserve its protest under Louisiana law. While it might 
be suggested that Texaco need merely have contacted its 
fellow producers who did protest the tax, who were able 
to abide by the Court determinations then pending and 
who did receive refunds, Texaco conveniently overlooks the 
fact that Transco voluntarily offered to bring suit as 
Texaco’s agent (R. 2503-04). No acceptance of this offer 
was ever forthcoming from Texaco or any other producer. 


Finally, Texaco makes the startling claim that the Com- 
mission overlooked the contract between Texaco and 
Transco, that Texaco was not obligated therein to pay any 
taxes under protest and that all it had to do was notify 
Transco that it had paid the tax and be partially reim- 
bursed therefor. While the Commission did not rely upon 
the contracts as the basis for its decision, the Court’s 
attention is directed to the contract between Texaco and 
Transco which only requires reimbursement for taxes 
‘‘validly imposed by any lawful authority’? (R. 9517-18) 
and to Transco’s letter to Texaco (R. 2503-04) calling at- 
tention to the fact that payment of the additional tax 
should be made under protest. 


Phillips seems to believe that the Commission was under 
an obligation to notify the producers that they should pro- 
test and that the Commission’s failure to do so is an 
equitable consideration in its favor. This argument not 
only overlooks the fact that Transco put Phillips and all 
of its other suppliers on the most explicit notice of their 
obligation to protest, but it completely misses the mark. 
The Commission certainly has no obligation to advise com- 
panies of the methods of protecting their legal rights under 
Louisiana law. Indeed, companies doing business in Louisi- 
ana would probably consider it presumptuous for the 
Commission to do so. The Commission’s function is rather 
to assure that the ratepayer is protected from the payment 
of unlawful exactions. And this was done here by the Com- 
mission’s suspension orders and the March 5 order. 
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Union Oil claims that the equities are in its favor in 
this matter because it did not protest the tax so that the 
State of Louisiana could collect the gathering tax revenues 
and thereby allow the State school system to continue to 
function. While such altruistic motives are highly com- 
mendable if they exist, Transco would certainly not want 
to destroy the effect of such charity by bearing the brunt 
of the tax for its producers. 


Il 


The Rate Filings by the Producers Were Not Contractually 
Authorized and Should Have Been Rejected. 


Having been declared unconstitutional, the additional 
gathering tax was void ab initio. Therefore, the filings by 
these producers against Transco were unauthorized by 
contract and were thus unilateral filings which should have 
been rejected by the Commission. United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U. S. 332, (1956) ; 
Federal Power Commission v. Sierra Pacific Power Co., 
350 U. S. 348 (1956). 


This position was urged by Transco in its statement of 
position before the Commission (R. 2500-18). In deciding 
in Transco’s favor on other grounds, the Commission ex- 
pressly refused to pass upon this legal position (R. 711). 
Transco will not elaborate further on this argument at 
this time. However, since it involves a fundamental ques- 
tion of the Commission’s jurisdiction, Transco reserves the 
right to present further argument either to the Commission 
or to the Court should the Court decline to affirm the 
Commission’s order on the bases given by the Commission. 


IV 


The Various Procedural Arguments of the Producers Are 
Without Merit. 


Major portions of the producers’ arguments are devoted 
to various technical or procedural contentions which, it 
is claimed, legally precluded the Commission from grant- 
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ing the relief of March 5 to Transco and the other pipe- 
lines. In fact, the petitioner Sun bases its principal argu- 
ment upon a procedural contention. 


Sun’s novel argument runs that the Commission’s order 
of February 21, 1961, did not in fact require Sun and the 
other non-protesting producers to make refunds; since 
Transco and the other pipelines did not apply for rehearing 
from that order, it became final and non-appealable; and 
the Commission was thus without power to reopen the 
proceedings. In order to follow through with this novel 
contention, Sun must not only distort the plain meaning 
of the order of February 21, the pertinent portions of 
which are quoted, ante, pp. 10-11, it must also claim that the 
order of May 29, 1961 did not modify the February 21 or- 
der but merely ‘‘clarified’”’ it. Sun has no difficulty in 
making these contentions despite the consistent statements 
of the Commission and all other parties to the contrary. 
It should be noted that none of the other petitioning pro- 
ducers have any difficulty in understanding that the Febru- 
ary 21 order did in fact require all producers to make 
refunds whether or not they received refunds from the 
State. It should also be noted that the language of the 
February 21 order which Sun says did not require it to 
make refunds is the identical language contained in the 
March 5 order from which Sun is here appealing. It is 
indeed strange that Sun claims to be injured by the same 
language in one order which does not harm it in another. 


The other producers, Texaco, Union Oil and Phillips, 
make the procedural claim that the Commission was with- 
out power to act after its May 29, 1961 order except as to 
those parties who sought Court review of that order (See 


1 Union Oil makes a stab at the argument that Transco should have appealed 
from the February 21 order, even though Union Oil recognizes that the Feb- 
ruary 21 order required all producers to make refunds to Transco. Thus, 
Union Oil, which itself did not file a timely application for rehearing (post, 
p. 21), would require an application for rehearing to be filed by a party not 
injured by the order. At least Sun’s contentions are consistent, g 
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e.g., Texaco Br., pp. 18-14). Since Transco did seek Court 
review of the May 29 order, Nos. 16510 and 16538 presently 
pending in this Court, this argument does not apply to 
Transco and we will not respond further at this point. 


However, in an attempt to find a technical ground to 
preclude relief to Transco, Union Oil and Texaco come up 
with the argument that Transco’s petition to intervene in 
its various supplier cases was neither timely nor required 
by the public interest. Since these petitioners did not 
raise this point in their applications for rehearing to the 
Commission (R. 6197-6220; 8593-8602), they are precluded 
from doing so now by Section 19(b) of the Natural Gas Act. 
Nevertheless, the point is without merit. 


Up until the time that certain producers applied for 
rehearing of the Commission’s order of February 21, 1961, 
Transco had no reason to suspect that it might not receive 
refunds from all of its producers. On the contrary, each 
and every pronouncement of the Commission up to that 


time fully protected the rights of Transco. As soon as it 
appeared that some result other than full refunds to 
Transco might eventuate, Transco immediately petitioned 
the Commission for intervention in each of its producer- 
supplier cases. 


Prior to January 1, 1960, the time limit within which 
petitions to intervene shall be filed was determined by Sec- 
tion 1.8(d) of the Commission’s Rules of Practice and 
Procedure which provided in pertinent part as follows: 


‘<Petitions to intervene and notices of intervention 
shall be filed with the Commission within the time 
provided in any notice of the proceeding or in the 
order fixing date of hearing, but not less than 10 days 
before the date set for the commencement of the hear- 


1In connection with this argument, it is interesting to note that Texaco 
expressly stated to the Commission, after the Commission had granted Trans- 
co’s intervention, that ‘‘Texaco does not raise any technical objections to 
the procecding’’ (R. 8571). To our knowledge, no party objected to Transco’s 
intervention until briefs were filed in this Court. 
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g, if any, except as otherwise specifically permitted 
by the Commission in extraordinary circumstances for 
good cause shown.’’ 


ing 


Since January 1, 1960, pursuant to Commission Order No. 
217 issued November 20, 1959 in Docket No. R-177, Sec- 
tion 1.8(d) has read in pertinent part as follows: 


‘Petitions to intervene and notices of intervention 
may be filed at any time following the filing of a notice 
of rate or tariff change, or of an application, peti- 
tion, complaint, or other document seeking Commis- 
sion action, but in no event later than the date fixed 
for the filing of petitions to intervene in any order 
or notice with respect to the proceedings issued by the 
Commission or its Secretary, unless, in extraordinary 
circumstances for good cause shown, the Commission 
authorizes a late filing.’’ 


No date was ever fixed by either the Commission or the 
Secretary for the filing of petitions to intervene in these 


proceedings. Thus Transco’s petition to intervene, filed 
herein on April 7, 1961, could not properly be called ‘‘un- 
timely’? under any of the applicable rules, regulations or 
orders of the Commission. Therefore, the Commission was 
clearly in error in denying Transco’s petition to intervene 
in its May 29 order. This error, however, was rectified 
in its order of August 30. 


Nor is there any basis for claiming that Transco’s par- 
ticipation is contrary to the public interest. Transco’s legal 
interest in these matters is established by the fact it was 
obliged to pay approximately an additional $270,000 to its 
producers as a result of the additional Louisiana gathering 
tax. It is specious to argue, as the Commission did in 
originally denying Transco’s intervention and as certain 
of the producers appear to do now, that the only issue in 
these proceedings was the validity of the gathering tax. 
That was not an issue for the Commission but was a matter 
for the courts of Louisiana; the only issue before the Com- 
mission was whether refunds should be made by the pro- 
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ducers as a result of the determination of invalidity by the 
Louisiana courts. The Commission having determined at 
one stage that those producers not protesting the tax need 
not make refunds, it was incumbent upon Transco to in- 
tervene and assert its rights in this matter. In fact, the 
Commission’s original attempt to prevent participation 
by Transco was clearly reversible error. Having corrected 
this error in its order of August 30, there is no such issue 
before the Court in the instant case. 


Vv 


Union Oil’s Petition Must Be Dismissed Because Union Oil 
Did Not Apply for Rehearing from the February 21, 1961 
Order Within the Statutory Period. 


The Commission’s order of February 21, 1961 required 
Union Oil to make refunds to Transco and others even 
though it did not receive refunds from the State, as Union 
Oil clearly recognizes at several points in its brief (e.g., pp. 
4, 27). Thus, Union Oil was clearly ‘‘aggrieved’’ by that 
order and it was incumbent upon it to seek rehearing within 
the thirty-day period provided by Section 19(a) of the 
Natural Gas Act if it wished to preserve its rights. How- 
ever, Union Oil did not apply for rehearing until April 
19, 1961, some 57 days after the February 21 order (R. 
6098). Thus, this order had become final by operation of 
law as to Union Oil? and the Commission was powerless 
to change the order as to that company. See Pan Amer- 
ican Petroleum Corp. v. F.P.C., 268 F. 2d 827 (10th Cir. 
1959). Its appeal here must, therefore, be dismissed. 


1 While the other captioned producers did file timely applications for re- 
hearing of the February 21 order, these proceedings were not consolidated and, 
in any event, the applications for rehearing by certain producers could not 
keep Union Oil’s proceedings ‘‘alive’’, Union Oil appears to recognize this 
proposition when it claims that Transco should have applied for rehearing of 
the February 21 order. The only difficulty is that Transco was not ‘‘ag- 
grieved’’ by this order while Union Oil was, as it so clearly acknowledges 
(Union Oil Br., pp. 4, 27). 
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CONCLUSION 


For the foregoing reasons and those reasons applicable 
to Transco in the brief of the Commission herein, the Com- 
mission’s order of March 5, 1962 should be affirmed insofar 
as the said order relates to sales to Transco. 


Respectfully submitted, 
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On Petitions to Review an Order of the Federal Power Commission 


BRIEF OF INTERVENOR 
TEXAS GAS TRANSMISSION CORPORATION 


INTRODUCTION 


The four above-captioned Petitions for Review present 
an identical issue, namely the validity of an order issued 
March 5, 1962 by the Federal Power Commission (Com- 
mission or Respondent), which requires each of the 


2 


Petitioners to refund to Texas Gas Transmission Cor- 
poration (Texas Gas) and certain other purchasers, the 
amounts collected from such purchasers (subject to an 
undertaking to refund) pursuant to rate increase filings 
by the Petitioners under Section 4(e) of the Natural Gas 
Act, 15 USCA. §717(¢), which rate increases thus 
conditionally collected were predicated entirely on an 
additional gas gathering tax of the State of Louisiana 
which was subsequently judicially determined to be in- 
valid. The additional Louisiana gas gathering tax was in 
effect from August 1, 1958 through November 30, 1958. 
None of the Petitioners paid the additional tax to the State 
under protest, and, consequently, none obtained a refund 
of the monies so paid. 


The motions of Texas Gas for leave to intervene in each 
of the above-captioned proceedings were granted by appro- 
priate orders of this Court. In addition, by order of this 
Court dated November 9, 1962, Texas Gas was granted 
leave to file a single brief in the above styled cases. 


COUNTERSTATEMENT OF THE CASE 


On June 16, 1958, the State of Louisiana amended Title 47 
of the Louisiana Revised Statutes by enacting Act No. 8 
of 1958 (47 La. Rev. Stat. 1950, $678 et seg.). By this 
legislation Louisiana imposed an additional gas gathering 
tax of 1¢ per thousand cubic feet (Mcf). This tax was 
made effective as of August 1, 1958. It was in addition to 
the tax imposed by 47 La. Rev. Stat. 1950, § 671. 


Respondent anticipated that the new Louisiana tax would 
trigger a large number of rate increase filings based upon 
tax-reimbursement clauses in the contracts between the 
independent producer-sellers and the pipeline-purchasers. 
Respondent had been advised that certain pipeline com- 
panies had already decided to test the validity of the gas 
gathering tax imposed by the State of Louisiana. Con- 
fronted by these circumstances, on July 11, 1958, Respond- 
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ent issued its General Order No. 206, 20 FPC 28, in which 
it prescribed a simplified procedure for filing rate increases 
by the producers based on the additional gas gathering tax. 
Respondent also waived the thirty day notice requirement 
for such filings, and announced that it would suspend such 
rates for one day and then permit them to go into effect 
subject to refund. Respondent announced that it was 
taking this action in order to assure appropriate refund 
in the event the additional tax should be declared un- 
constitutional by final judicial decision. 20 F.P.C. 29. 


Pursuant to General Order No. 206, the Petitioners 
herein filed rate increases applicable to their sales to Texas 
Gas (and others). These rate increases were predicated 
solely on the additional Louisiana gas gathering tax. 
They were suspended for one day and permitted to go 
into effect subject to an obligation to refund ‘‘in the event 
the additional tax of one cent per Mef levied by the State 
of Louisiana is for any reason held to be invalid.”’” In 
addition, the same suspension orders of Respondent im- 
posed upon the Petitioners the obligation to refund a 
proportionate part of the interest received from the State 
of Louisiana in the event the Petitioners paid the additional 
tax under protest, and received a refund, with interest, 
from the State. (R. 5334-6, 5536-8) Each of the Peti- 
tioners was required to, and did file, an Agreement and 
Undertaking to comply with the foregoing provisions 
of Respondent’s suspension orders requiring a refund in 
the event the tax was declared invalid (R. 5337, 5539). 


A gathering tax statute of the State of Texas sub- 
stantially identical to that of Louisiana had already been 
declared invalid under the Commerce Clause of the Federal 
Constitution in Michigan-Wisconsin Pipe Lime Co. v. 
Calvert, 347 U.S. 157 (1954). In addition, since 1954 liti- 
gation had been pending in a Louisiana state trial court 
which contested the validity of the Louisiana gathering tax. 
Bel Oil Corp. v. Fontenot, 19th Jud. Dist. Ct., No. 51809. 
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In view thereof, by separate letters dated July 29, 1958, 
Texas Gas notified each of the Petitioners that Texas Gas 
was reimbursing for the additional tax under protest. 
(R. 2871) Each of the letters also called to the attention 
of each Petitioner its right to pay the tax to the State under 
protest and in that manner obtained a refund from the 
State in the event of a final determination of invalidity. 
47 La. Rev. Stat. 1950 § 1576. Notwithstanding the fore- 
going, Petitioners elected not to pay the additional gas 
gathering tax under protest, and thus did not obtain any 
refund upon the subsequent final judicial determination of 
the invalidity of the tax. 


In the meantime, on November 17, 1958, the State of 
Louisiana suspended the operation of the entire gathering 
tax effective December 1, 1958.1 Thus the additional tax 
was in effect for only a four month period, August through 
November, 1958. Subsequently, early in 1960, the Supreme 
Court of Louisiana determined that the gathering tax was 


unconstitutional and invalid. Bel Oil Corp. v. Fontenot, 
238 La. 1002, 117 S. 2d 571; Southern Natural Gas Co. v. 
Roland, 240 La. 471, 123 S. 2d 891. Insofar as Texas Gas 
is aware, the State of Louisiana has refunded the gather- 
ing tax payments made to the State by the producers who 
preserved a right to such tax refund by invoking the 
appropriate Louisiana statutory procedures. 


Thereafter, namely on February 21, 1961, Respondent 
issued an order requiring Petitioners and all other inde- 
pendent producers who had collected a rate increase 
predicated on the invalid Louisiana gathering tax, to 
unconditionally refund to their purchasers the amounts 
collected subject to refund under Respondent’s suspension 
order. Here the Commission interpreted its prior General 
Order No. 206 and its prior suspension orders as imposing 
an obligation to refund conditioned only on a declaration 


1 Act No. 3 of the Extraordinary Session of the Legislature, 1958. 
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of invalidity of the tax (R. 169). Applications for Re- 
hearing of this order were filed by Petitioners.? 


By order issued May 29, 1961, Respondent modified its 
prior order issued February 21, 1961, to provide that Peti- 
tioners and the other independent producers who had 
collected an increase in rates attributable to the now invalid 
gathering tax, would be required to make refunds only in 
the event that they received refunds from the State of 
Louisiana. Since the Petitioners had chosen not to pay 
under protest the additional gas gathering tax, the order 
issued May 29, 1961, in effect meant that Petitioners would 
not be required to make any refunds to Texas Gas (R. 424). 


Thereafter within the required thirty day period, namely 
on June 28, 1961, Texas Gas filed with Respondents a 
Petition seeking leave to intervene in the rate increase 
proceedings in which it had an interest, including those of 
Petitioners (R. 2848). Concurrently therewith Texas Gas 
tendered a timely Application for Rehearing of the order 
issued May 29, 1961 (R. 2861). Respondent did not act 
on this application for rehearing within thirty days, and 
consequently Texas Gas might have deemed such applica- 
tion to have been denied on July 28, 1961. However, prior 
to the expiration of the sixty-day period, within which a 
petition for review might have been filed by Texas Gas 
as specified in Section 19(b) of the Natural Gas Act, 
Respondent, by order issued August 30, 1961, reopened all 
of the proceedings involving rate increase filings by the 
producer-sellers predicated on the invalid Louisiana gas 
gathering tax, including the rate increase proceedings of 
the Petitioners herein (R. 475). In that same order 
Respondent granted Texas Gas permission to intervene 
in the proceedings in which it had an interest; and 
Respondent further provided for the filing of written evi- 


2 As of February 21, 1961, Respondent had not, pursuant to Section 1.8(d) 
of its Rules of Practice and Procedure fixed a date for the filing of petitions 
to intervene by interested parties. Consequently, as of February 21, 1961, 
Texas Gas had not requested intervention in the proceedings before Respondent. 
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dence and statements of position by the parties desiring 
to do so. Texas Gas’ Statement of Position was filed with 
Respondent on October 9, 1961 (R. 2871). 


Thereafter, by order issued March 5, 1962 (R. 702), 
Respondent reinstated its initial order issued February 21, 
1961 so as to require the Petitioners who had collected, 
subject to refund, a rate increase predicated on the invalid 
gas gathering tax, to refund to the purchasers who had 
protected their rights, including Texas Gas, the amount so 
collected irrespective of whether the sellers had paid the 
additional tax under protest and irrespective of whether 
refunds were received from the State of Louisiana. It is 
the March 5, 1962 order of Respondent which is the subject 
of these review proceedings. 


The Petitioners Applications for Rehearing of the 
March 5 order were denied by Respondent on April 26, 
1962. 


It is the position of Texas Gas that the March 5, 1962 
order of Respondent, requiring Petitioners to refund to 
Texas Gas the full amount of the rate increase collected 
subject to refund and predicated on the invalid Louisiana 
gas gathering tax, should be affirmed. 


SUMMARY OF ARGUMENT 
I 


On June 16, 1958 the State of Louisiana imposed an 
additional gas gathering tax of 1¢ per thousand cubic feet 
(Mcf). Respondent was aware that this would cause a 
large number of independent producers to make rate 
increase filings, pursuant to Section 4(e) of the Natural 
Gas Act, in order to obtain reimbursement, for the tax 
from the pipeline purchasers. To expedite the processing 
of these rate increase filings, Respondent issued its General 
Order No. 206 in which, inter alia, it announced that it 
would suspend such rate increases for one day, then permit 
them to go into effect subject to refund. General Order 
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No. 206 expressly declared that, if the tax was subsequently 
declared invalid, the producers would be required to make 
refunds to their pipeline purchasers. 


Respondent’s orders permitting Petitioners’ rates to go 
into effect subject to refund also conditioned the refund 
obligation on the validity of the tax. Petitioners undertook 
and agreed to comply with this refund obligation. They 
are, therefore, obligated to make refunds to Texas Gas 
irrespective of whether they have received refunds from 
the State. 


In its order issued March 5, 1962, Respondent has inter- 
preted its prior General Order No. 206 and prior 
suspension orders as requiring unconditional refund in the 
event the additional tax was declared invalid. This inter- 
pretation by Respondent is in full accord with the un- 
equivocal language of such prior orders, and, therefore, 
controls the disposition of these review proceedings. 


ua 


Each Petitioner herein could have protected its rights 
to a refund from the State of Louisiana by paying the 
additional gas gathering tax under protest. This tax was 
of doubtful validity. A substantially identical tax im- 
posed by the State of Texas was ruled invalid in 
Michigan Wisconsin Pipe Line Co. v. Calvert, 347 U.S. 154 
(1954). Litigation contesting the validity of the Louisiana 
gathering tax was already pending in the Louisiana state 
courts. Bel Oil Corp. v. Fontenot, 19th Jud. Dist. Ct., 
No. 51809. Furthermore, Texas Gas notified each Peti- 
tioner that it was reimbursing for the additional tax under 
protest and advised each Petitioner of its right to pay the 
tax under protest. In view of the foregoing, Petitioners’ 
failure to pay the tax under protest, and the resulting 
inability to obtain a refund from the State, cannot be 
used as a basis to shift the burden of an invalid tax to 
Texas Gas and its customers. 
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Even if we ignore the frequent references relating to the 
determination of the validity of the tax contained in Gen- 
eral Order No. 206 and the suspension orders of Respond- 
dent, it is clear that the very acceptance by Petitioners of 
an obligation to refund ‘‘in such manner as may be required 
by final order of the Commission’’ would ordinarily lead 
Petitioners to pay the tax under protest. It is reasonable 
to infer that they knowingly assumed the risk inherent in 
their election not to do so. 


There is no basis whatever for the references by Peti- 
tioners to unjust enrichment, or the claim of a windfall 
to Texas Gas. These are not the bases of regulation 
under the Natural Gas Act. As regulated natural gas com- 
panies Petitioners are entitled to recover their costs 
reasonably incurred. Furthermore, it is a fact, and 
Respondent has found, that requiring Petitioners to make 
refunds will not result in a windfall to Texas Gas. 


Til 


Respondent had authority to issue its order of August 30, 
1961 reopening the proceedings even though such order 
was issued after Texas Gas’ application for rehearing of 
the May 29 order was deemed to have been denied and 
even though Texas Gas did not seek judicial review 
thereof. The order reopening the proceeding was issued 
prior to the expiration of the statutory sixty day period 
for taking an appeal from the deemed denial of Texas 
Gas’ application for rehearing. Under such circumstances 
a party need not seek judicial review to obtain the very 
relief which the administrative agency has granted prior 
to the expiration of the time for taking an appeal. 


An administrative agency is authorized to correct its own 
mistakes where such action is taken prior to the expiration 
of the time for taking an appeal. The decisions of this 
Court and Sections 19(a) and 19(b) of the Natural Gas 
Act so recognize. 
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IV 


The issue involved in this case is principally, if not 
solely, a question of law. Respondent afforded Petitioners 
an opportunity to submit such written evidence and argu- 
ment as they deemed appropriate. Petitioners can point 
to no real prejudice resulting from the absence of an 
oral trial-type hearing. Thus the opportunity for hearing 
accorded Petitioners more than meets the minimal require- 
ments of procedural due process of law. 


ARGUMENT 
I 


Respondent Properly Required Petitioner to Refund the In- 
creased Rate Collected From Texas Gas Subject to Refund 
Since the Increased Rate Was Based Solely on an Invalid 
Tax and the Obligation to Refund Was Expressly Geared 
Solely to a Determination of the Validity of the Tax 


In promulgating General Order No. 206 and the sub- 


sequent suspension orders applicable to Petitioners, 
Respondent went to unusual lengths in exercising its dis- 
cretionary authority to accommodate Petitioners and other 
independent producers filing rate increases predicated on 
the additional one cent Louisiana gathering tax. 


Section 4(d) of the Natural Gas Act (15 U.S.C.A. 
§717c) prohibits an increase in rate except after 30 days 
notice unless otherwise ordered by the Commission. Under 
Section 4(e) (15 U.S.C.A. §717c) the Commission may 
suspend a proposed rate change or increase for a five month 
period. In the ordinary case a rate increase filed with the 
Commission is not collected, even subject to refund, until 
the expiration of six months from the date of filing. The 
additional Louisiana tax was in effect for only a four month 
period. It became effective on August 1, 1958 and 
inoperative as of December 1, 1958. Thus if the Com- 
mission had followed its customary practice Petitioners 
would never have been able to collect, subject to refund, 
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the rate increases predicated on the additional tax, 
pending a determination of the validity thereof. But the 
Commission did not follow its usual practice. As an 
accommodation to Petitioners and other independent 
producers, Respondent, in General Order No. 206, waived 
the 30-day notice requirement of Section 4(d) and reduced 
the 5-month statutory suspension of Section 4(e) to one 
day. In concluding its discussion in General Order No. 206 
Respondent stated (20 FPC 29): 


‘*A number of affected natural-gas companies have 
advised the Commission that litigation is to be 
instituted challenging the constitutionality of the afore- 
said Act No. 8 of 1958 of the State of Louisiana. In 
view of this fact, and to assure resi Be refund, 
in the event said Act No. 8 of 1958 s ould be declared 
unconstitutional by final judicial decision, of payments 
made pursuant to rate schedule changes proposed as 
a result of such legislation, the Commission proposes 
to suspend for one day beyond the date they would 
otherwise become effective any such rate schedule 
changes.”’ (Emphasis supplied). 


Thus Respondent made known to all, in clear and un- 
mistakable language, that the validity of the tax would be 
contested and that a refund obligation would be imposed 
in the event the additional tax was judicially determined 
to be invalid. 


Respondent’s orders permitting Petitioners’ increased 
rates to become effective subject to refund, are equally 
unambiguous. Paragraph (D) of each order provides 
(See for examples, R. 5334-6, 5536-8) : 


‘<(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mcf levied 
by the State of Louisiana is for any reason held to be 
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invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana make refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, then, and in that event, a pro- 
portionate part of the interest so received by the 
Respondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission.’’ (Emphasis supplied). 


Here Respondent carefully distinguished between the first 
and second sentences of Ordering Paragraph (D). The 
first sentence clearly requires an unconditioned refund of 
the full amounts of the rate increase collected in the event 
the tax is ruled invalid. But by the second sentence interest 
is payable only if refunds, with interest, are received from 
the State of Louisiana. 


Paragraph (E) of the same orders also contained the 
requirement that: 


**(E) As a condition of this order, within 20 days 


from the date of issuance thereof, Respondent shall 
execute and file in triplicate with the Secretary of this 
Commission its written agreement and undertaking to 
comply with the terms of paragraph (D) hereof, signed 
by a responsible officer of the corporation, evidenced 
by proper authority from the board of directors, and 
accompanied by a certificate showing service of copies 
thereof upon all purchasers under the rate schedule 
involved, as follows:’’ 


If Petitioners had not agreed to accept the foregoing 
refund condition they would not have been authorized to 
collect the increased rate on their sales to Texas Gas. In 
view of Petitioners’ solemn and unconditional undertakings 
to refund ‘‘in the event the additional tax . . . is for any 
reason held to be invalid . . .’’ it is surprising that Peti- 
tioners would now contest the validity of Respondent’s 
March 5 order requiring compliance therewith. Having 
accepted and agreed to a condition requiring a refund of 
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the full amount of the rate increase collected in the event 
the tax was determined to be invalid, the Petitioners may 
not at this late date circumvent this express undertaking 
on the ground that, for political reasons, they chose not 
to pay the tax under protest and hence did not receive 
a refund from the State of Louisiana. 


Furthermore, Respondent’s initial formal interpretation 
of General Order No. 206 and its suspension orders confirms 
the views expressed in the March 5 order from which 
Petitioners have appealed. In its Order Requiring Refunds 
and Terminating Proceedings, issued February 21, 1961 
(R. 169), Respondent recognized that, since the Louisiana 
Gas gathering tax had been declared unconstitutional, 
effect had to be given to the policy expressed in Order 
No. 206 and implemented in the August, 1958 suspension 
orders issued thereunder. Pursuant to the February 21, 
1961 order, the producer-sellers, including Petitioners, were 
directed to make refunds of all sums paid to the sellers 
in respect of the invalid tax. Such refunds were made 
mandatory without regard to refunds by the State to the 
producer-sellers. 


While Respondent’s second order, that is the order 
issued May 29, 1961 (R. 424) in effect reversed the prior 
February 21 order and purported to impose a refund 
obligation on only those producers who received refunds 
from the State, Respondent has now conceded the error 
of the views expressed in such second order. (R. 702). 
In addition, it is clear that as to Texas Gas, Respondent’s 
May 29th order was void because prior to the issuance 
thereof Texas Gas had not been afforded an opportunity 
to be heard as required by the due process clause of the 
Federal Constitation. Morgan v. United States, 298 US. 
468; Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123. To cure this defect, as well as to correct the 
erroneous views set forth in its prior May 29, 1961 order, 
Respondent reopened the proceedings by order jssued 
August 30, 1961. Thereafter, by order issued March 5, 
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1962, from which the instant appeal is taken, Respondent 
adopted an interpretation of General Order No. 206 and 
its August 1958 suspension orders which coincided with the 
views originally expressed in its initial determinative order 
of February 21, 1961. 


The March 5, 1962 order of Respondent requiring a 
refund by Petitioners of the full amount of the increased 
rate collected from Texas Gas and predicated solely on the 
invalid tax, accords precisely with the clear and un- 
ambiguous language of General Order No. 206 and the 
subsequent suspension orders of Respondent applicable 
to Petitioners. Under these circumstances, Respondent’s 
administrative interpretation of its own orders is con- 
trolling. 


The general rule relating to the effect to be given to an 
interpretation by an administrative agency of its own prior 
orders is stated in Danielson v. C.A.B., 204 F. 2d 266 
(C.A. 2, 1953), as follows: 


‘“‘The Board’s reasonable interpretation of its own 
order is entitled to great weight and, as it is not clearly 
erroneous, is controlling.”’ 


To the same effect is this Court’s decision in Outland v. 
C.A.B., 109 App. D.C. 90, 284 F. 2d 224 (1960). Indeed 
Respondent would have no lawful authority to interpret 
its prior orders as requiring refunds only in the event 
that it received refunds from the State of Louisiana. 
Any such interpretation by Respondent of its orders would 
be contrary to their plain meaning and of no legal force 
or effect. Bowles v. Seminole Rock & Sand Co., 325 U.S. 
410 (1945). 


Petitioner, Union Texas, incorrectly contends that since 
Respondent stated in its March 5 order that a determina- 
tion of Petitioners’ refund obligation ‘‘depends, in part at 
least, upon the meaning of the Commission’s original 
orders in 1958” [ie., General Order No. 206 and the 
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suspension orders], Respondent has thereby improperly 
elevated ‘‘what are merely procedural orders to the status 
of orders effecting a final and substantive disposition of 
rate increase filings.’ Essentially the same contention 
is advanced by the Petitioner, Union Oil.2 Both Petitioners 
rely upon Humble Oil and Refining Company v. Federal 
Power Commission, 236 F. 2d 819 (C.A. 5, 1956), and 
United Gas Pipe Line Company v. Mobile Gas Service 
Corporation, 350 U.S. 332 (1956), as interpretative of the 
effect of a suspension of a proposed rate increase pur- 
suant to Respondent’s authority under Section 4(e) of the 
Natural Gas Act. But Petitioners’ argument contains an 
obvious non sequitur; and while the cited cases correctly 
express the law, the cases themselves have no relevance 
whatever to Petitioner’s contention. 


Respondent quite properly reviewed General Order 
No. 206 and its prior suspension orders applicable to 
Petitioners, including Petitioners’ undertaking to refund, 
in order to determine the nature and extent of Petitioners’ 
refund obligation. This was the logical and decisive 
starting point. To what other source could Respondent 
properly go under the circumstances of this case. How- 
ever, the final formal definitive pronouncement consum- 
mating the intended effect of the prior orders is contained 
in Respondent’s March 5, 1962 order. The Mobile case, 
supra, cited by Petitioners, holds that the suspension 
authority conferred by Section 4(e) of the Act enables 
Respondent to preserve the status quo pending review of 
the increased rate; and thereafter, to make its order 
retroactive, by means of the refund procedure, to the date 
the change became effective. This is precisely what 
Respondent accomplished by its order of March 5, from 
which Petitioners have appealed. 


1Pp. 8-9 of brief of Union Texas Petroleum. 


2Pp. 11-12 of brief of Union Oil. 
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The position of the Petitioners herein is not aided by 
reference to the certificate orders issued by Respondent 
in which the obligation to make refunds was expressly 
conditioned upon the receipt of refunds from the State of 
Louisiana. Transcontinental Gas Pipe Line Corporation, 
20 F-.P.C. 264, 285, September 4, 1958. See also American 
Louisiana Pipe Line Co., 20 F.P.C. 475, 482, October 10, 
1958. In each of these cases before Respondent the order 
issuing certificates contained separate provisions applicable 
to the refund of the tax as distinct from payments to the 
pipeline purchasers of the interest received by the 
producer from the State of Louisiana. But in each of these 
certificate cases both the refund of the tax and the obliga- 
tion to pass on the interest are explicitly conditioned on 
payment of the same by the State of Louisiana to the 
producers. In contrast with these certificate cases, General 
Order No. 206 and the suspension orders relating to the 
rate proceedings explicitly require unconditional refunds 
of the rate increases subject only to the contingency that 
the tax be declared invalid. In the rate orders the obliga- 
tion to refund the increased charge was not conditioned 
on the receipt of refunds from the State. But the payment 
of interest was treated separately and was so conditioned. 
With respect to interest, Petitioners were required to pay 
interest only if they received interest from the State. It 
cannot reasonably be contended that where Respondent 
specifically and explicitly provided for a certain condition 
in the class of certificate orders and did not provide for 
that condition in the class of rate orders, that the condition 
contained in the certificate orders should be construed as 
applying to the rate orders. Such a rule of statutory con- 
struction would be directly contrary to the principle 
“‘expressio unius est exclusio alterius’’. As stated by the 
court in Rybolt v. Jarrett, 112 F. 2d 642, 645 (CA 9, 1940) : 


‘When in a statute of such clean cut restrictive force, 
the legislature undertook to make certain explicit 
exceptions, it seems a fair implication that the legis- 
lature intended to exclude other exceptions, and thus 
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to make the statute say what it means and mean what 
it says.’’ 


Indeed no speculation whatever is required in view of the 
explicit and unequivocal language of General Order No. 206 
and the August suspension orders requiring refunds by the 
Petitioners in the event the tax was declared invalid. 


Petitioners advert to Respondent’s statement that the 
purpose of General Order No. 206 was not to force litiga- 
tion of the validity of the Louisiana gathering tax but to 
avoid unjust enrichment in the event the tax was held 
unconstitutional and refunds made thereunder, which 
statement is contained in the October 2, 1958 letter 
(R. 163), signed by the Chairman of the Commission, and 
addressed to the Collector of Revenue for the State of 
Louisiana. From this excerpt taken out of context Peti- 
tioners leap to the conclusion that General Order No. 206, 
and the August suspension orders applicable to them, must 
be interpreted to mean that no refunds were to be required 
of them unless they received refunds from the State of 
Louisiana, and, so the argument continues, since Peti- 
tioners elected not to pay the invalid tax under protest, 
Respondent cannot now require that refunds be made to 
Texas Gas. 


In the first place, as stated by Respondent in its March 5 
order (R. 702): 


“Tt is elementary that the obligation of parties 
subject to regulation by this Commission are governed 
by the plain language of its official orders, not by its 
subjective intent as expressed in collateral correspond- 
ence made public in press releases.”’ 


The clear and explicit language of an administrative order 
is controlling. Bowles v. Seminole Rock & Sand Co., 325 
U.S. 410 (1945). 


Furthermore, there were two other letters in addition 
to the one of October 2, 1958, supra. The correspondence 
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was initiated by letter dated September 23, 1958 from the 
Louisiana Collector of Revenue and addressed to the 
Respondent Commission (R. 161). The second letter, 
approved by the Commission, was dated October 28, 1958 
and addressed to the State Collector of Revenue (R. 165). 
When the two letters of Respondent are considered in the 
light of the inquiry from the Collector, they demonstrate 
clearly that while the Commission admittedly was not 
attempting to force a judicial test of the validity of the 
Louisiana gas gathering tax, nevertheless, Respondent was 
aware that such test was being made, and in view thereof 
Respondent was giving notice that any producer-seller who 
elected not to protect itself by paying the tax under 
protest, acted at its peril since refunds would be required 
in the event that the tax should be declared invalid. This 
conclusion is confirmed by Respondent’s express refusal, 
in the letter dated October 28, 1958, to modify General 
Order No. 206 imposing an unconditional obligation to 
refund in the event the tax is declared invalid. It is 
rendered unmistakably clear by the reference in the same 
letter to Respondent’s prior decision in EZ Paso Natural 
Gas Company, 13 FPC 421 (1954), in which Respondent 
refused to allow, as an operating expense in the pipeline’s 
cost of service, payments made to the State of Texas under 
a similar tax law subsequently declared invalid. In this 
instance, also, the pipeline had not paid the tax under 
protest and hence was not entitled to a refund. 


Petitioners severally cite a series of cases purporting to 
be authority for their position that the March 5 order of 
Respondent is invalid because it attempts to give retro- 
active effect to past rates. Reference is made to the 
following cases, among others: Norwegian Nitrogen Prod- 
ucts Company v. U. S., 288 U.S. 294, 315 (1933) ; Arizona 
Grocery Company v. Atchison T. & 8. F. Ry., 284 U.S. 370 
(1932) ; Chapman v. El Paso Natural Gas Company, 
App. D.C. 154, 204 F. 2d 46 (1953) ; N.L.R.B. v. EG¢B Brew- 
ing Co. Inc., 276 F. 2d 594 (C.A. 6, 1960), cert denied 336 
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U.S. 908 (1961) ; and Safarik v. Udall, App.D.C.  , 304 
F. 2d 944 (1962). We find nothing in these cases warrant- 
ing a reversal of Respondent’s order. 


Typical of the cases cited by Petitioners on this point 
is the Arizona Grocery case, supra, which holds that where 
the Interstate Commerce Commission has fixed the rate to 
be charged by the carrier, and the carrier has charged 
that rate, the I.C.C. may not at a later time require 
reparations by declaring its prior order prescribing a rate 
to be erroneous. In the case now before the Court, how- 
ever, Respondent merely permitted Petitioner to tem- 
porarily collect an increased rate, subject to refund, with 
an express reservation that a subsequent final determina- 
tion would be made of the validity of the increased charge. 
The basis for Petitioner’s increased rate has now been 
declared invalid. Section 4(e) of the Act specifically 
authorizes Respondent to make its final decision on the 
merits of Petitioners’ suspended rates retroactive to the 
date on which they were first collected subject to refund. 
Thus the only retroactive effect here involved is that which 
is specifically made lawful under the Natural Gas Act. 
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It Would Be Fundamentally Inequitable to Burden Texas Gas 
and Its Customers With a Tax Which Has Been Declared 
Invalid, and as to Which Petitioners Should and Could 
Have Protected Their Rights 


There can be no doubt of the fact that Petitioners could 
have readily protected their right to collect from the State 
of Louisiana, with interest, the monies paid under the in- 
valid additional gas gathering tax. The law of Louisiana 
is clear that a person may pay under protest, and file 
suit to recover, any tax claimed to be invalid, and thereby 
obtain a refund from the State after final determination 
of invalidity. 47 La. Rev. Stat. 1950 §1576. The con- 
sequences of Petitioners’ voluntary election not to utilize 
these established legal procedures should fall upon Peti- 


tioners themselves rather than upon Texas Gas and its 
customers. Since 1954 there had been pending in the 
Nineteenth Judicial District Court, East Baton Rouge 
Parish, the case of Bel Oil Corp. v. Fontenot (Case No. 
51809), in which the gathering tax was eventually declared 
to be unconstitutional and invalid. 238 La, 1002, 117 So. 
2d 571. By letter dated July 29, 1958, Texas Gas notified 
each of its producer-sellers, including Petitioners, that it 
was reimbursing for the additional tax under protest and 
advised the producer-sellers of their right to pay the tax 
to the State under protest (R. 2871). Thus Petitioners 
were aware of their rights. It must be presumed that 
Petitioners were fully cognizant of the potential con- 
sequences of their failure to protect those rights. Under 
these circumstances, Petitioners’ failure to pay the tax 
under protest, and their resulting inability to obtain a 
refund from the State, cannot be used as a basis for 
requiring Texas Gas and its customers to bear the 
incidence of an illegal tax. 


In the prior section of this brief (pp. 9 to 18, supra), 
Texas Gas has advanced the contention that the language 
of General Order No. 206 and the suspension orders of 
Respondent explicitly imposed upon Petitioners an obliga- 
tion to refund conditioned only on the event that the 
additional Louisiana gas gathering tax be subsequently 
determined to be invalid. But even if we ignore the explicit 
references to the determination of the validity of the tax, 
the remaining provisions of these orders indicated a very 
real exposure to an obligation to make a subsequent 
refund. Each of the suspension orders of Respondent 
authorized Petitioners to collect the increased rate subject 
to the acceptance of an obligation to ‘‘refund at such times 
and in such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of the 
Commission, .. .”’ (supra, p. 10). The very acceptance 
by Petitioners of such refund obligation would in itself 
ordinarily dictate that Petitioners protect themselves by 
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paying the tax under protest. The only other reasonable 
inference that can be drawn is that Petitioners knowingly 
and voluntarily assumed the risk inherent in their election 
not to do so.* 


The considerations of justice and equity requiring a 
refund to Texas Gas under the circumstances of this case, 
were succinctly stated by Respondent in its order denying 
rehearing issued April 26, 1962 (R. 798): 


“The purpose of the suspension orders was not merely 
to prevent the unjust enrichment of the producers, but 
also and primarily to insure that the customers would 
not be forced to pay a rate which included the amount 
of an invalid tax. Admittedly, if there had been no 
way by which the producers could have recouped from 
the State of Louisiana the amounts required to be re- 
funded to their customers, we would have a different 
question. Procedures for obtaining a tax refund did 
exist, however, and the fact that some of the producers 
elected not to avail themselves of these procedures, 
and thus cannot at this late date be made whole, is not 
a sufficient reason to inflict upon their customers the 
burden of an invalid and readily avoidable tax.” 


It is a fact and Respondent has found that refund by 
Petitioners to Texas Gas of the rate increases collected 
by Petitioners subject to refund, and predicated on the 
invalid Louisiana gathering tax, will not result in any 
unjust enrichment or windfall to Texas Gas (R. 796). 
Texas Gas increased its rates, effective October 1, 1958, to 
recover its costs incurred in reimbursing Petitioners for 
the additional tax. Since the increased gathering tax went 
into effect on August 1 of that same year, Texas Gas was 
required to, and did, absorb the increased tax expense 


1In this connection, Phillips Petroleam Company (Case No, 17298) stated 
in its brief (p. 18): 


‘Petitioner docs not deny that it would have paid without protest at its 
peril had the Commission made it clear and unequivocal that refund would 
be required if the tax were held invalid as to anyone and regardless of 
whether or not refund was received from the state.’’ 
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applicable to the preceding two-month period. By order 
issued October 20, 1959, Respondent terminated the above- 
described rate proceeding of Texas Gas, but only on condi- 
tion that Texas Gas refund to each of its customers the 
applicable portion of any refunds received by Texas Gas 
from its suppliers (including Petitioners) in the event that 
the gathering tax should be declared invalid (R. 796). 


With further reference to the equitable considerations 
involved herein, the situation in which Petitioners now 
find themselves as a result of their own failure to protect 
their rights is not essentially different from that presented 
to the Court in Natural Gas Pipe Line Co. v. Harrington, 
246 F. 2d 915 (C.A. 5, 1957), cert. denied 356 U.S. 957 
(1958). In that case an action was brought by the pipeline 
company to obtain reimbursement of the excess amounts 
paid, under a producer sales contract, as a result of a mini- 
mum price order of the State of Oklahoma, subsequently 
judicially determined to be invalid. The trial court ordered 
recovery of the amount of the payments exceeding the 
contract price but it refused to order recovery of the 
amounts which the producer had already paid over to 
others in royalties. The trial court also refused to order 
recovery of the increased production taxes for the reason, 
inter alia, that the taxes had been paid to the State and 
could not be recovered (139 F. Supp. 452, 463). The Court 
of Appeals affirmed the basic judgment of the trial court, 
but modified it to allow recovery of the amounts paid as in- 
creased taxes and royalties. In so holding, the Court 
stated (246 F. 2d at 921): 


«¢. . . We have held that Panoma [the producer] 
had no right to the increased price. It took the same 
with notice that the rights of all who were to share in 
such increase were disputed by Natural. It could not 
voluntarily pay its royalty owners and its taxes on the 
basis of the increased price at Natural’s expense, when 
the validity of the increase was in dispute. Ward v. 
Board of County Com’rs of Love County, 253 U.S. 17, 
24, 40 S. Ct. 419, 64 L. Ed. 751. 


22 


‘We think that the state law provided adequate 
means by which Panoma could have withheld the 
increased payments from its royalty owners until the 
termination of the litigation, or could have paid under 
protest with a right of recovery, or could reserve the 
right to itself or its successors to take credit for 
any overpayment against future royalties. Panoma 
received the increase in price for the use and benefit 
of Natural, but it made no effort to protect Natural’s 
interest. 

“Like considerations are applicable to the payments 
of taxes on the basis of the increased price. Addi- 
tionally, it may be noted that Title 68, Section 1475 of 
the Oklahoma Statutes, 1951, provides for the payment 
of taxes under protest and their subsequent recovery. 
Indeed, the Fourteenth Amendment itself would 
prevent the state from collecting unlawful taxes by 
coercive means without incurring any obligation to pay 
them back. Ward v. Board of County Com’rs of Love 
County, 253 U.S. 17, 24, 40 S. Ct. 419 . . a? 


Petitioners place considerable stress upon the allegation 
that payment of the tax under protest would have en- 
dangered the State of Lousiana’s ability to pay its school 
teachers and otherwise finance its educational system. 
But these considerations do not require Respondent to 
shift the cost of the invalid tax upon Texas Gas and its 
customers. The manner in which the State raises the 
revenues required to carry on its governmental activities 
is a matter of local concern. Various sources other than 
the gathering tax were available to the State. Further- 
more, Petitioners are regulated natural gas companies. 
The scheme of regulation envisioned by the Natural Gas 
Act is not based on these extraneous considerations but 
on costs reasonably incurred. It may be that for political, 
or other reasons best known to Petitioners, it was con- 
cluded by Petitioners not to pay the additional tax under 
protest. But in this respect, Petitioners’ situation 
parallels that of the seller in Strassburger v. Joseph Finch 
& Co., 343 Pa. 249, 22 A. 2d 641 (1941). In that case the 
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seller was obligated to refund a tax to the buyer if the 
seller’s challenge to the validity of the tax was sustained. 
For reasons of personal advantage, the seller abandoned 
the effort to contest the validity of the tax, and, hence, 
could not recover the payments made. Thereafter the tax 
was invalidated in subsequent litigation. The Court 
granted the buyer recovery for the tax on the ground 
that the seller should have protected himself and his pur- 
chaser against the possible invalidity of the challenged tax. 


In view of Respondent’s General Order No. 206, and its 
August suspension orders applicable to Petitioners, both 
of which explicitly state that Petitioners’ obligation to 
refund to Texas Gas is contingent only upon the invalidity 
of the tax, the considerations present in Strassburger, 
supra, apply with even greater force to the instant case 
now before the Court. 


Tr 


Respondent Had Full Authority to Reconsider Its May 29 Order 
and to Issue Its August 30 Order Reopening the Proceedings 
Below 


The May 29, 1961 order of Respondent erroneously 
limited Petitioners’ refund obligation to the extent that 
Petitioners received refunds from the State of Louisiana. 
As the Respondent correctly found,’ Texas Gas could not 
have applied for rehearing prior to the issuance of the 
May 29 order because prior thereto Texas Gas’ right to a 
refund was not placed in doubt and, therefore, Texas Gas 
was not prejudiced or aggrieved by any prior Commission 
action. Thereafter, Texas Gas diligently protected its 
right to demonstrate the error of the first order by which 
it was aggrieved, when on June 28, 1961, it filed a timely 
application for rehearing of the May 29 order. Respond- 


ent failed to act upon this request for rehearing within 


1 Respondent’s orders of March 5 (R. 702) and April 26, 1962, denying 
rehearing (R. 796). 
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thirty days. Consequently, for purposes of judicial 
review, it could have been deemed, by Texas Gas, to have 
been denied on July 28, 1961.1 However, prior to the 
expiration of the sixty day period for initiating review 
proceedings, as specified in Section 19(b) of the Natural 
Gas Act, namely on August 30, Respondent issued its order 
reopening the proceedings. Naturally, under these cir- 
cumstances, no petition for review of the May 29 order was 
filed by Texas Gas. 


On the basis of the foregoing facts, Petitioners (other 
than Union Texas, the Petitioner in Case No. 17,268) 
contend that Respondent had no authority to reopen the 
proceedings as to Texas Gas, because Texas Gas’ applica- 
tion for rehearing of the May 29 order must be deemed to 
have been denied prior to August 30. Petitioners also 
place considerable stress on the failure of Texas Gas to 
seek judicial review of the May 29 order after the deemed 
denial of its application for rehearing. In other words, 


Petitioners request the adoption of a rule of law which 
would require a party to seek the aid of the courts to 
obtain redress for an injury which has already been 
corrected by an administrative agency prior to the 
expiration of the time within which an appeal may be taken. 
We fail to see the propriety, much less the necessity, of 
judicial review under such circumstances. 


Aside from the provisions of the Natural Gas Act, this 
Court has held that jurisdiction over an administrative 
order remains with the administrative agency until the 
time for appeal has expired. Albertson v. FCC, 87 App. 
D.C. 39, 182 F. 2d 397 (1950) ; Enterprise Co. v. FCC, 
97 App. D.C. 374, 231 F. 2d 708 (1955). 


Furthermore, Section 19(a) of the Natural Gas Act 
expressly provides that prior to the time that the record 
has been filed in a court of appeals, “the Commission may 


1 Section 1.34 of Respondent’s Rules of Practice and Procedure. 
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at any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in 
part, any finding or order made or issued by it under the 
provisions of this Act.’? Likewise, under Section 19(b) 
the courts do not obtain exclusive jurisdiction to affirm or 
modify an order issued by Respondent until the record 
has been filed. 


Thus, prior to the filing of the record with the Court of 
Appeals, Respondent has explicit authority to modify or 
set aside an order from which an appeal has been taken. 
A fortiori it is authorized to do so during the appeal period 
prior to the actual filing of a petition for review. 


IV 


Petitioners Were Accorded Such Hearing as Was Required 
Under the Circumstances of These Proceedings 


In the August 30, 1961 order reopening these proceedings 
the Commission correctly held that the issues presented 
herein are primarily, if not exclusively, questions of law, 
and that an adversary trial-type evidentiary hearing was 
unnecessary (R. 475). Sun Oil Company v. FPC, 256 F: 2d 
233 (CA 5, 1958), cert. den. 358 U.S. 872 (1958); 
Mississippi River Fuel Corp. v. FPC, 108 App. D.C. 284, 
281 F. 2d 919 (1960). Even though an evidentiary hearing 
was not required Respondent afforded Petitioners full 
opportunity to submit verified statements of position and 
to file such written evidence as they deemed appropriate. 
Petitioners herein do not point to any disputed issue of a 
material fact on which they were denied an opportunity to 
offer evidence. Under such circumstances the opportunity 
to submit written evidence and written argument more than 
meets the minimal requirements of procedural due process 
of law. Yakus v. United States, 321 U.S. 414, 436 (1944) ; 
F.C.C. v. WIR, The Goodwill Station, Inc., 337 U.S. 265 
(1949); American Broadcasting Co. v. F.C.C., 85 App. 
D.C. 348, 179 F. 2d 437 (1949). 
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CONCLUSION 


For the reasons set forth herein, Texas Gas Transmis- 
sion Corporation submits that the order of the Commission 
issued March 5, 1962 should be affirmed. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Power Commission properly con- 
strued its orders and actions in 1958 as requiring refunds 
in this case? 


2. Whether the Federal Power Commission could law- 
fully construe a suspension order under Section 4(e) of the 
Natural Gas Act as fixing substantive obligations? 


3. Whether the Federal Power Commission properly re- 
versed its previous determination with retrospective effect? 


4. Whether the failure to hold a hearing and the absence 
of findings satisfied the requirements of the Natural Gas 
Act? 


5. Whether the Commission properly failed to consider 
questions of equity, particularly the facts of unjust enrich- 
ment to the pipeline buyer and equitable considerations 
precluding recovery by the pipeline in the courts? 


6. Whether the Commission was without jurisdiction to 
enter the order herein which, among other things, was based 
upon reopening of all proceedings sua sponte after applica- 
tion for rehearing had been denied and only one pipeline 
had filed a petition for review? 


7. Whether, under all the circumstances, the Commission 
acted in a manner not in accordance with the law? 


Argument 


I. Respondent Acted in Violation of the Natural 
Gas Act and Misconstrued the Intent of Its 
Orders in Requiring Petitioner to Refund With- 
out Recourse to Reimbursement from the State 


A. 


B. 


Suspension Under Section 4(e) of the Act Is 


Procedural and Not Definitive, with the Pur- 
pose of Preserving the Status Quo 


The Objective of the Commission in Its Treat- 
ment of the Section 678 Tax Increase Was 
To Avoid Unjust Enrichment in the Event 
of Judicial Invalidation and No Unjust En- 
richment Has Occurred 


. The Commission May Not Ignore the Mani- 


E. 


fest Intent and Purpose of Its Past Actions 
and Give Retrospective Effect to Past Rates 
by a New Interpretation 


. Petitioner’s Actions in the Premises, as 


Shown by Its Verified Pleadings, Were 
Proper and Justified 


The Order Under Review Violates the Act 
for Failure to Make the Findings and Hold 
the Hearing Required Under Section 4(e) .. 


II. The Commission Has Failed To Consider the 
Equities of This Case 


11 
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Enter the Order Herein 27 


IV. The Commission Acted, Under All the Cireum- 
stances, in a Manner Not in Accordance with 
30 


Conclusion 32 


TABLE OF CASES 
Cases: 


Alabama-Tennessee Natural Gas Co., Docket Nos. G- 
5471, et al., Opinion No. 360, Issued June 13, 1962.. 24 
American Trucking Association v. Frisco Transporta- 
tion Co., 358 U.S. 133 (1958) 98 
*Arizona Grocery Co, v. Atchison, T. € S. F. Ry. Co., 
284 U.S. 370 (1932) 18 
British-American Oil Producing Co., Docket No. G- 
14515, Order issued August 5, 1958 16 


1, 32 
16 
26 
12 


26 
Johnson v. Scott County 
(D.C. 1937) 26 


* Cases or authorities chiefly relied upon are marked by asterisks. 


Index Continued lii 
Page 


Kerr McGee Oil Industries 
Order issued Novembe 


16 
26 
23 


26 
dv. E. & B. Brewing 
(C.A. 6, 1960) cert. denied 5 


18 
26 


16 
), 171 A. 152, 154 
N. J.) 174 A. 478 
26 


111 U.S. App. D.C. 
rt. denied sub. nom. 


28 
19 


16 
Southwest Gas Producing Co., Docket No. G-14835, 
Order issued August 5, 1958 16 
Texaco Inc., et al., Docket Nos. 
issued March 5, 1962 . Soe 
22, 


The California Co., Docket N 


315 (20 FPC 264) 
14, 15, 16 
Mobile Gas Service Corp., 


iv Index Continued 


STaTures: Page 


Natural Gas Act, 52 Stat. 831 (1938) 15 U.S.C. § 717 
et seq: 
Section 4(a) 
Section 4(d) 
Section 4(e) 
Section 7(c) 
Section 7(e) 
Section 19(a) 
Section 19(b) 


Administrative Procedure Act, 60 Stat. 243 (1946), 
5 U.S.C. § 1001 et seq: 
Section 10 


47 La. Rev. Stat. 1950: 
Section 632 § 
Section: CFL a. acdc mss oe aren eee , 22 
Section 675 


3, 15 


5, 6, 28 
Federal Power Commission’s Regulations under the 
Natural Gas Act, Section 154.94 (18 CFR. 
§ 154.94) 


, 1958 (accompanying 
H.R. 6788, 85th Congress, 2nd Session) 


IN THE 
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On Petition for Review of Order of the 
Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner, Union Oil Company of California, is a party 
aggrieved within the meaning of the term under Section 19 
of the Natural Gas Act? (Act) by an order of the Federal 
Power Commission issued March 5, 1962, in the matters of 
Texaco Inc., et al., Docket Nos. G-15546, et al. (R. 702) 


1 Memphis Light, Gas and Water Division, City of Memphis, Transcontinental 
Gas Pipe Line Corporation, and Tennessee Gas Transmission Company have 
filed motions for leave to intervene in this case. These motions have been 
held in abeyance by order of this Court dated September 10, 1962, 


2 Act of June 21, 1938, as amended, 52 Stat. 831 (1938); 15 U.S.C, § 717r. 
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Petitioner was a party in these proceedings, specifically, 
Docket Nos. G-15846, G-15847 and G-16074. The petition 
for Review was filed pursuant to the provisions of the fore- 
going Section 19 of the Natural Gas Act and Section 10 of 
the Administrative Procedure Act.* 


Petitioner filed an application for rehearing of the order 
of March 5, 1962, within 30 days of its issuance (R. 6197), 
as required by the Act, Jd. Rehearing was denied by order 
of the Commission issued April 26, 1962 (R. 796). The 
petition for review was filed with this Court within 60 days 
of said order of April 26, 1962, as required by the provi- 
sions of the Act, Jd. This Honorable Court has jurisdic- 
tion in the premises. 


STATEMENT OF THE CASE 


Petitioner is a producer and gatherer of natural gas in 
the State of Louisiana. The Federal Power Commission 
(Commission) has heretofore exerted its jurisdiction under 
the Act over Petitioner with respect to sales of natural gas 
which Petitioner makes to interstate pipe line companies. 


The proceedings below involve rate changes filed pursu- 
ant to Section 4(d) of the Natural Gas Act [15 U.S.C. 
§ 717¢e(d)]. The circumstances surrounding these rate 
changes and the Commission’s order of March 5, 1962, of 
which review is sought, are set forth as follows: 


On July 25, 1958, pursuant to the tax reimbursement 
provisions of its gas sales contracts filed with the Federal 
Power Commission as Petitioner’s FPC Gas Rate Sched- 
ules Nos. 2, 3, 4, 5, 6, 7, 8, 9, 12, 13, 17, 21, and 22, and in 
accordance with Section 4(d) of the Natural Gas Act and 
Section 154.94 of the Commission’s Regulations thereunder 
(18 C.F.R. 154.94), Petitioner filed a notice of change in 
rates under each of the foregoing rates schedules covering 
sales of natural gas produced by Petitioner in the State of 
Louisiana. Each such notice of change in rates provided 


3 Act of June 11, 1946, 60 Stat. 243, U.S.C.A. Title 5, § 1009. 


for an increase in rates, as thus contractually authorized, 
for that portion of the additional gas-gathering tax of one- 
cent (1¢) per Mef levied by the State of Louisiana by Act 
No. 8 of 1958, as approved June 16, 1958, amending Title 
47 of the Louisiana Revised Statutes (47 La. Rev. Stat. 
1950 § 678). The effective date of said tax (hereinafter 
called ‘‘§ 678 tax’’) was August 1, 1958, 


By order issued by the Commission August 14, 1958, Pe- 
titioner’s changes in rates under Rate Schedules Nos. 2, 3, 
4, 5, 8, 12, 18, 17, 21 and 22 were set for hearing at Docket 
No. G-15846, were suspended for one day under the waiver 
of notice procedure set forth in Commission Order No. 206 
(20 F.P.C. 28), and were permitted to become effective 
August 2, 1958 upon the filing and acceptance of agree- 
ments and undertakings by Petitioner to make refunds. 
Similar orders were issued on August 14, 1958 in Docket 
No. G-15847 with respect to Petitioner’s changes in rates 
under Rate Schedules Nos. 5 and 6, and on August 21, 1958 
in Docket No, G-16074 with respect to its changes in rates 


under Rate Schedule No. 9. Appropriate agreements and 
undertakings were duly filed by Petitioner and accepted by 
the Commission in each instance, whereupon Petitioner 
commenced collection of these increased rates. 


On September 16, 1958, United Fuel Gas Company (here- 
inafter called ‘‘United Fuel’’), purchaser under Petition- 
er’s Rate Schedule No. 12, filed a petition to intervene in 
Docket No. G-15846. This petition was granted by order 
issued by the Commission on December 17, 1958. 


On November 17, 1958, the Louisiana Legislature in Ex- 
traordinary Session suspended as of December 1, 1958, the 
levy of the § 678 tax, together with the companion § 671 
gathering tax, and immediately substituted a two-cent in- 
crease‘ in the existing severance tax, for a total of two and 
three-tenths cents per Mef (47 La. Rev. Stat. §§ 632, 671, 
681.1). 


4 Subject to certain exceptions not here of pertinence. 


On February 21, 1961, without notice or hearing, the 
Commission issued an order, captioned Texaco Inc., et al., 
Docket Nos. G-15546, et al., terminating proceedings in 
Dockets Nos. G-15846, G-15847 and G-16074 and requiring 
refunds of the amounts thus collected by Petitioner not- 
withstanding the fact that such monies had been paid by 
Petitioner to the State of Louisiana and would not be 
refunded to Petitioner by the State of Louisiana. The 
order recited that ‘‘we are advised that the State of 
Louisiana is refunding such monies collected with two per 
cent interest thereon.’’ 


On April 7, 1961, Transcontinental Gas Pipe Line Cor- 
poration (hereinafter called ‘‘Transco’’), purchaser under 
Petitioner’s Rate Schedules Nos. 2, 3, 4, 5, 6, and 17, filed 
a petition to intervene in Dockets Nos. G-15846 and 
G-15847. 


On May 29, 1961, the Commission issued an order which 
denied Transco’s petition to intervene, ordered refunds by 
Petitioner of a proportionate part of any refunds, together 
with interest, received by Petitioner from the State of 
Louisiana as a result of the invalidity of the § 678 tax, 
and terminated the proceedings in Docket Nos. G-15846, 
G-15847 and G-16074. Petitioner, having received and 
being entitled to no refunds from the State of Louisiana, 
was thus relieved and discharged by this final order from 
any refund liability in said dockets. 


On June 27, 1961, municipal distributor Memphis Light, 
Gas & Water Division (hereinafter called ‘‘Memphis’’), 
and, on June 28, 1961, Texas Gas Transmission Corpora- 
tion (hereinafter called ‘‘Texas Gas’’), purchaser under 
Petitioner’s Rate Schedule No. 13, filed petitions to inter- 
vene in Docket No. G-15846 and applications for rehearing 
of the Commission’s order of May 29, 1961. Other applica- 
tions for rehearing of said order were also filed on June 28, 
1961 by Transco and United Fuel. Thereafter, upon the 
expiration of thirty days without Commission action upon 
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said application,® Transco filed petitions for review of said 
order on June 28, 1961 in Case No. 16,510, and on 
August 9, 1961 in Case No. 16,538, both of which are now 
pending in this Court. No petitions for review were filed 
by Memphis, Texas Gas or United Fuel. 


On August 30, 1961, again without notice and oppor- 
tunity to be heard, and despite its final order of May 29, 
1961, the Commission sua sponte issued an order in which 
it purported to reopen Dockets Nos. G-15846, G-15847 and 
G-16074, to reinstate the suspension proceedings therein 
and to readjudicate the issues previously adjudicated by 
the order of May 29, 1961. By this order the Commission 
also granted intervention in these proceedings to Transco, 
Memphis, Texas Gas and United Fuel and others, and 
invited statements of position and replies thereto by all 
parties. No hearings were ordered or thereafter con- 
ducted with respect to Petitioner’s changes in rates at 
issue in these proceedings. 


Thereafter, pursuant to Commission notice fixing 
November 30, 1961, as the deadline for the filing of peti- 
tions to intervene, Tennessee Gas Transmission Company 
(hereinafter called ‘‘Tennessee’’), purchaser under Peti- 
tioner’s Rate Schedule No. 7, filed a petition to intervene 
in Docket No. G-15846. 


On March 5, 1962, the Commission issued the order to 
which this petition is addressed in which it properly 
rejected Tennessee’s petition to intervene, but improperly 
and unlawfully failed to vacate in toto its order of 
August 30, 1961.° To the contrary, it expressly affirmed 


5 Under Section 19(a) of the Act, [15 U.S.C. § 717r(a)] as implemented 
by Section 1.34(¢) of the Commission’s Rules of Practice and Procedure 
[18 C.F.R. 1.34(c)], applications for rehearing not acted upon by the Com- 
mission within thirty (30) days shall be deemed to have been denied. 


6 By its order of March 5, 1962, the Commission vacated its order of August 
30, 1961, insofar as that order related to the reopening, or purported reopen- 
ing, of proceedings in Docket No. G-16074, and the reopening, or purported 
reopening of proceedings involving Pctitioner’s Rate Schedules Nos. 7, 8, 21 


the purported reopening of proceedings in Docket No. 
G-15846 with respect to Rate Schedules Nos. 2, 3, 4, 12, 13 
and 17, the purported reopening of proceedings involving 
Rate Schedules Nos. 5 and 6 in Docket No. G-15847, and 
the intervention in said dockets of Transco, Memphis, 
Texas Gas and United Fuel. It then purported to re- 
adjudicate these proceedings and to direct Petitioner to 
refund the amounts collected as § 678 tax reimbursement 
for gas sold under the aforesaid Rate Schedules notwith- 
standing and contrary to its order of May 29, 1961, the 
evidence of record in these proceedings and the law 
properly applicable thereto. 


On April 4, 1962 Petitioner filed an application for re- 
hearing of the order of March 5, 1962. By order issued 
April 26, 1962, this application was denied. 


STATUTES AND REGULATIONS INVOLVED 


The statutes involved are Sections 4(a), 4 (d), 4(e), 7(e), 
7(e), 19(a) and 19(b) of the Natural Gas Act [15 U.S.C.A. 


§§ 717¢(a), T17¢(d), 717¢((¢e), 717e(e), 717f(e), 717r(a) and 
717r(b)], and Section 10 of the Administrative Procedure 
Act (5 U.S.C.A. § 1009). Section 1.34(c) of the Com- 
mission’s Rules of Practice and Procedure [18 C.F.R. 
1.34(c)] and Section 154.94 of the Commission’s Regula- 
tions (18 C.F.R. 154.94) are also involved. 


STATEMENT OF POINTS 


1. The Commission has erred in misconstruing its 
suspension orders by ruling that the provisions of such 
orders were not limited to avoidance of unjust enrichment. 


2. The Commission has erred in requiring refunds from 
Petitioner on the basis of its construction of its rate 


and 22 in Docket No. G-15846. The error in purportedly reopening those 
particular proceedings having been thus recognized and corrected, no appeal 
is taken from the Commission’s action and order of March 5, 1962, in this 
regard. 
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change suspension orders, that such refunds were con- 
tingent only upon invalidation of a tax. 


3. The Commission has erred in requiring refunds from 
Petitioner on the basis that it failed to make the necessary 
findings to support such requirement. 


4. The Commission has erred in having failed to convene 
and hold a hearing prior to the issuance of its final order 
as required by the Natural Gas Act and the Administrative 
Procedure Act. 


5. The Commission has erred in having failed to have 
considered the unjust enrichment involved to the pipeline 
purchaser beneficiaries by reason of its refund order. 


6. The Commission has erred in the exertion of power 
beyond its jurisdiction in reopening proceedings sua sponte 
and issuing subsequent orders therein after a final order 
had been issued in said proceedings. 


7. The Commission has erred in failing to act in accord- 
ance with law. 


SUMMARY OF ARGUMENT 
I 


The Commission’s orders and actions in 1958 with respect 
to the § 678 tax are the key to the merits of the order 
of March 5, 1962. The March order construes the orders 
suspending the § 678 tax increases and allowing them in 
effect subject to refund as contingent solely upon in- 
validation of the tax. This construction which Petitioner 
opposes here forms the core and center of the Commis- 
sion’s order on the merits. The suspension orders, 
Petitioner contends, are ambiguous and all relevant 
clarifying materials support the conclusion that the sus- 
pension orders were intended to prevent unjust enrich- 
ment of the Petitioner. Since Petitioner has not received 
refunds by reason of the invalidated tax, there is no 
enrichment. The Commission in its earlier order on 
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May 29, 1961, concluded that there was no enrichment and 
therefore no refunds due. The clarifying materials cited 
before fall under two headings. 


As of August, 1958, the Commission in a consistent 
succession of certificate orders imposed rate conditions 
requiring refunds by producers of § 678 tax monies 
“*should such tax be held invalid and refunded by the 
State of Louisiana’. (Infra, p. 15; emphasis supplied). 
Petitioner received a_ certificate so conditioned on 
September 4, 1958, which required acceptance in writing 
by Petitioner and which was so accepted (infra, pp. 14-5). 
By its order under review Petitioner contends that the 
Commission has employed dual standards, one for 
certificates and, here, one for tax increases for existing 
sales. The Commission at the instance and request of the 
Collector of Revenue for the State of Louisiana replied to 
said Collector by letter dated October 2, 1958, supported 
by letter of October 28, 1958, that the Commission’s pur- 


pose in issuance of the suspension orders was to avoid 
“unjust enrichment—a windfall—’’ to the producers in the 
event of invalidation of the tax. (R. 161-6). 


The Commission therein stated that refunds by the 
producers, to the respective pipeline purchasers, in such 
an event, would be limited to ‘‘refunds received by the 
producers.”? (R. 163-4). The Commission thus disavowed 
any intent ‘‘to force’’ litigation of the § 678 tax, since 
this would escrow the then needed school monies. Thus 
by ready inference this indicated that the Commission was 
not suggesting that the Petitioner take the steps necessary 
to preserve a right to refunds. Petitioner relied upon the 
actions and expressions of the Commission and, based upon 
that reliance and other reasons related hereinafter, did 
not take steps to preserve a right to refunds from the 
State. The suspension orders, as construed by the Com- 
mission, were thus rendered illegal under Section 4(e) 
of the Act. 
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A rate suspension order is procedural and not definitive, 
and cannot prejudge and fix substantive rights. Petitioner 
contends that the Commission was in error when it held 
that the obligation to refund on the part of Petitioner “‘was 
contingent solely upon the judicial invalidation of the tax.’? 
(R. 717). 


The purpose of the Commission’s action in 1958 in 
suspending the § 678 tax was to avoid unjust enrichment 
to Petitioner, as is so stated in the Commission’s letter 
to the Louisiana Collector of Revenue. This is the only 
meaning which avoids the result reached by the order under 
review where monies never received by Petitioner are re- 
quired to be paid over. The overruled and reversed order, 
issued May 29, 1961, must be given credence under the 
circumstances. The Commission may not at a time subse- 
quent reverse its formerly declared manifest intent and 
give retrospective effect, to the prejudice of Petitioner, by 
presenting a new interpretation. 


Petitioner’s actions in the premises were justified. It 
was not given a reasonable basis upon which to assume that 
it must preserve a right to refunds from the State of 
Louisiana or in the alternate subject itself to the conse- 
quences of the order under review. Furthermore there 
were additional reasons for Petitioner to in good faith 
act as it did, all as set forth in Petitioner’s verified plead- 
ings before the Commission. These pleadings are un- 
contradicted. These pleadings must be accepted as true. 
Not only were the revenues from the § 678 tax to be used 
for Louisiana schools. These funds would also be unavail- 
able for this purpose if Petitioner preserved a right to 
refunds. Petitioner was under compulsion to do as it did 
for it was indicated that an additional tax on gas would 
be levied, if Petitioner were to pay under protest. 


10 
IT 


The Commission has failed to make proper and adequate 
findings, and to hold a hearing, all as required by law. The 
failure to make findings or to adequately consider most of 
Petitioner’s contentions stems from what Petitioner con- 
tends is the erroneous conclusion that the suspension 
orders fixed substantive rights and for all practical pur- 
poses prejudged and determined the case at that time. 


It 


The Commission has failed to consider and properly re- 
view the relative equities of this case. Petitioner’s pipe- 
line purchasers could not recover the refund monies in a 
court of law. Judicial precedent supports this proposition 
and it is undenied by the Commission. 


IV 


The Commission did not have jurisdiction to enter the 
order of March 5, 1962. This is evidenced by the sua 
sponte nature of its order of August 30, 1961, which pur- 
ported to reopened the final order of May 29, 1961. The 
purported reopening took place too late. All applications 
for rehearing had been denied before the order of August 
30, 1961. The Commission had lost jurisdiction, and later 
orders were necessarily issued beyond its jurisdiction. 


vV 


The Commission in the issuance of its March 5, 1962 
order acted in a manner not in accordance with law. 


ARGUMENT 
I 


RESPONDENT ACTED IN VIOLATION OF THE NATURAL GAS 
ACT AND MISCONSTRUED THE INTENT OF ITS ORDERS IN 
REQUIRING PETITIONER TO REFUND WITHOUT RECOURSE 
TO REIMBURSEMENT FROM THE STATE 


BA 


Suspension Under Section 4(e) of the Act is Procedural and Not 
Definitive, With the Purpose of Preserving the Status Quo 


In its order issued March 5, 1962, after quoting one of 
the ordering clauses in its various § 678 tax suspension 
orders, the Commission stated that 


«cw * * it is clear that the obligation to refund the dif- 
ference between the ‘presently effective rate’ and the 
‘proposed increased rate’ was contingent solely upon 
the judicial invalidation of the tax. * * *” (R. 717) 


This Petitioner contends is error. The Natural Gas Act 
does not authorize the Commission to prejudge the validity 
of a rate increase. Petitioner submits that the order under 
review unlawfully asserts that power. 


The nature of suspension under the Act is clear. In 
United Gas Pipeline Co. v. Mobile Gas Service Corp. 350 
U.S. 332 (1956) the Court was concerned with the inter- 
relationship between §§ 5 and 4 of the Act. After setting 
forth the Commission’s powers under $5(a) of the Act, 
the Court stated the following: 


«# * * All that §4(e) does, however, is to add to this 
basic power in the case of a newly changed rate or 
contract (except ‘industrial’ rates), the further pow- 
ers (1) to preserve the status quo pending review of 
the new rate by suspending its operation for a limited 
period, and (2) thereafter to make its order retro- 
active, by means of the refund procedure, to the date 
the change became effective. The scope and purpose 
of the Commission’s review remain the same—to 
determine whether the rate fixed by the natural gas 
company is lawful.’’ (p. 341) 
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In Humble Oil & Refining Co. v. FPC, 236 F. 2d 819 (CA 
5, 1956), at pp. 822-3, the Court, in construing a suspen- 
sion order, stated that 


‘¢* * * Moreover, the order in question is in no proper 
sense a definitive order. It is a mere procedural step 
taken at the inception of and not upon the completion 
of the administrative process. A realistic appraisal 
of the order and the function it performs demon- 
strates that it is interlocutory and that its issuance 
had but one objective in view, to maintain the status 
quo between seller and purchaser pending the exer- 
cise of the Commission’s statutory jurisdiction to in- 
quire into the reasonableness of the rate increase.’’ 


Therefore, it is apparent that suspension of price 
changes before the Commission and the issuance of sus- 
pension orders are procedural; they do not fix rights or 
determine obligations. They merely preserve the status 
quo until there is a determination of justness and rea- 
sonableness on an evidentiary record. Even if it is as- 
sumed arguendo, as presented in the March 5th order, here 
complained of, that the Commission intended to require 
refunds regardless of circumstances not known at the 
time of the suspension orders, such intent must be sup- 
ported by evidence at the time of the final order. This 
was not the case. Contrary to the foregoing assumption, 
it is evident that the Commission, in fact, wished to prevent 
unjust enrichment. Whatever meaning is placed upon the 
suspension orders in 1958, it is prejudicial error to Peti- 
tioner to conclude that these orders give substantive sup- 
port to the 1962 order. 
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B. 


The Objective of the Commission in its Treatment of the Sec- 
tion 678 Tax Increases Was To Avoid Unjust Enrichment 
in the Event of Judicial Invalidation and no Unjust Enrich- 
ment Has Occurred 


In the foregoing section of this brief Petitioner has 
attempted to demonstrate that the Commission may not, 
consistent with the Natural Gas Act, prejudge the pro- 
priety of a rate increase and impart substantive effect to 
a suspension order. This section is concerned with the 
intent of the Commission in the issuance of its orders in 
1958. 


At the outset of its discussion of the substantive aspects 
of this case in its March 5th order, the Respondent Com- 
mission made the following statement: 


‘We consider now the ultimate substantive issue 
raised by these proceedings, ie. whether respond- 
ents who declined to pay the tax under protest and 


thereby failed to qualify for a tax refund from the 
State of Louisiana should be exempted from the duty 
to refund tax reimbursement amounts to their cus- 
tomers. * * *’? (R. 707) 


Petitioner submits that this is incorrect both as to fact and 
issue. The words ‘‘declined to pay the tax under protest’? 
can only mean that Petitioner neglected and failed in some 
manner in an obligation. The fact is that the Commission 
neither charged Petitioner with such a duty, nor could it 
properly impose such an obligation; nor was it the obliga- 
tion of Petitioner in any manner otherwise. It is not 
normal business practice to protest and litigate every tax 
imposed by competent authority. Moreover the Commis- 
sion’s clearly stated concern was in avoiding unjust en- 
richment, and it expressly disavowed any intent to force 
and compel litigation. 


The Commission in its opposing orders of May 29, 1961 
(R. 424; 25 FPC 1058), and March 5, 1962 (R. 702), quoted 
the same language from an ordering clause as being stand- 
ard in form in suspending the §678 tax. Of major im- 
portance here is the fact that precisely opposite construc- 
tions were placed on these words: 


‘‘Respondents shall refund at such times and in such 
amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the Com- 
mission, the difference between the presently effec- 
tive rate and charge and the proposed increased rate 
‘and charge hereby allowed to become effective in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, * * *’? (Emphasis supplied) 


The May 29th order of the Commission italicized the 
above emphasized words. The order of March 5th read the 
paragraph as requiring refunds ‘‘contingent solely upon 
judicial invalidation of the tax’. The conclusion is evi- 
dent from the foregoing. 


On September 5, 1958, within a month after issuance 
of the suspension orders in Petitioner’s Docket Nos. G- 
15846 and G-15847, the Commission issued certificates un- 
der Section 7 of the Act to Petitioner in Docket Nos. 
G-4203 and G-14362, Transcontinental Gas Pipe Line Corp., 
et al., Docket Nos. G-13143, et al., Opinion No. 315 (20 FPC 
264). In this significant opinion the Commission ad- 
dressed itself to the treatment of the § 678 tax component 
of the initial rates of Petitioner and other producers stat- 
ing the following (20 FPC 277): 


“The State of Louisiana has levied an additional 
‘excise, license, or privilege tax’ of one cent per Mef 
by its Act No. 8 of 1958 * * * The Commission is ad- 
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vised that litigation is being instituted to challenge the 
constitutionality of the said Act. In order to assure 
appropriate refunds and changes in rates in the event 
Act No. 8 of 1958 is finally declared unconstitutional 
or otherwise held invalid, it is fair and reasonable to 
attach to the certificates issued the producer appli- 
cants herein the condition that the applicants promptly 
refund to Transco that portion of the initial rate and 
charge, constituting the reimbursement for the addi- 
tional tax above-described paid by Transco should such 
tax be held invalid and refunded by the State of 
Louisiana; * * *’? (Emphasis supplied) 


The words ‘‘to assure appropriate refunds’? are exactly 
the same as those employed in Order No. 206 (20 FPC 28) 
but there can be no doubt that refunds from the State as 
well as judicial invalidation were required before Peti- 
tioner would be required to refund. The following condi- 
tion was attached to the certificates issued to Petitioner 
and the other producers (20 FPC 285): 


‘*(D) As a further condition attached to the certifi- 
cates issued the producer applicants herein * * * each 
such applicant shall promptly refund to Transco that 
portion of the initial rate and charge constituting the 
reimbursement for the additional tax of one cent per 
Mef provided for by the State of Louisiana under its 
Act No, 8 of 1958 * * * should such tax be held invalid 
and refunded by the State of Louisiana, and to file 
appropriate rate changes reflecting such invalidation. 
** ©) (Emphasis supplied) 


Petitioner was required, by Paragraph (B) of the order 
in Opinion 315 (20 FPC 285), to accept the above condition 
within 10 days if it desired to commence deliveries as pro- 
posed. Petitioner did so accept, and in reviewing the per- 
fectly clear condition Petitioner’s management had no rea- 
son to suppose that a wholly inconsistent interpretation 
would be placed on the suspension orders. Many other 
independent producer certificate orders contained § 678 
tax conditions similar to that quoted above from Opinion 


No. 315.7. Surely there is no question, as to these sales 
involving these producers, that refunds are dependent upon 
receipt of monies from the State of Louisiana. 


The Collector of Revenue of the State of Louisiana, con- 
cerned with the collection of revenues from the § 678 tax, 
requested a conference with the Commission in a letter 
dated September 23, 1958 (R. 161-2). As the result of 
this letter, the Chairman of the Commission sent a letter, 
dated October 2, 1958, and approved by the Commission, 
to the Collector of Revenue which stated, in part (R. 163- 
4): 


““Clearly, it was not the purpose of the Commis- 
sion by this order [No. 206] and the subsequent order 
of suspension—‘to force’ litigation of the tax statutes. 
Rather it was—and is— the obvious purpose of the 
Commission to assure to the extent possible that 
natural gas companies, including producers subject to 
its jurisdiction, should not have opportunity for un- 
just enrichment—a windfall—in the event the tax 
statute is held to be unconstitutional and refund of 
payments thereunder are made to the producers. * * * 


** * On the other hand, #f litigation is instituted and 
the tax statutes declared unconstitutional—and re- 
funds to the taxpayers result therefrom, the Commis- 
sion has the fullest opportunity available to it under 
the Natural Gas Act to require refunds from sellers to 
purchasers, under filed rate schedules of appropriate 
amounts of any refunds received by the producers.”’ 
(Emphasis added; R. 163-4). 


7 British-American Oil Producing Co., Docket No. G-14515, Sohio Petroleum 
Co., Docket No. G-14669 and Southwest Gas Producing Co., Docket No. G- 
14835, issued August 5, 1958 (see 20 FPC 130); Gulf Refining Co., Docket No. 
G-10400, order issued October 10, 1958 (20 FPC 475 at 482); Pan American 
Petroleum Corp., Docket No. G-15130 and Kerr McGee Oil Industries, Inc., 
Docket No. G-16270, issued November 7, 1958 (see 20 FPC 698); Wm. T. 
Burton Industries, Inc., Docket No. G-12714, issued December 23, 1958 (20 
FPC 863 at 864); and The California Co., Docket No. G-15262, issued Decem- 
ber 29, 1958 (see 20 FPC 870). 


This position of the Commission was reaffirmed in a letter 
from the Chairman to the Collector of Revenue dated Oc- 
tober 28, 1958 (R. 165-6). It should also be noted that the 
first payment of the § 678 tax was not due and payable until 
October 30, 1958,° so that Petitioner had time to become fa- 
miliar with the foregoing facts before deciding whether or 
not to pay the tax under protest. 


It is evident from a comparison of the language and ma- 
terials relied upon in the March 5th order, when compared 
to the order of May 29, 1961, that the Respondent in the 
order under review has had to rely upon ambiguous lan- 
guage in the suspension orders and upon peripheral lan- 
guage in the letters to the Collector of Revenue. The Com- 
mission admits that the specific language in the October 
2nd letter Petitioner relies upon is inconsistent with its con- 
clusion (R. 708). It states that the order of May 29, 1961, 
“‘misguidedly’’ relied upon the letter. (R. 708). 


Thus the record in the form of official Commission action 
plainly does not support the construction placed upon these 
actions by the Commission. Moreover, these actions are 
readily rationalized in terms of the desire to avoid unjust 
enrichment. The Commission stated in 1958, repeatedly 
and im haec verba, that if the § 678 tax was ruled invalid, 
refunds for the producers would be required only to the 
extent refunds were made by the State. Furthermore, the 
Commission stated that its purpose in Order No. 206 was 
to avoid unjust enrichment, a windfall to the producers. 
This is a thoroughly rational and understandable purpose. 
The event sought to be avoided, however, has not occurred. 
Petitioner has not been enriched. Petitioner has already 
had to pay a portion of the § 678 tax which it could not 
pass on, and which it cannot recoup. Now it has been 
ordered to pay the balance, equally without hope of re- 
coupment. 


8 According to 47 La, Rev. Stat. 1950, §§ 675 and 681, reports and taxes 
required by the § 678 tax were not due until 30 days after each quarter, and 
delinquent 10 days later. Thus taxes for the quarter ending September 30, 1958, 
were not due until October 30, 1958. 


Cc. 


The Commission May Not Ignore the Manifest Intent and 
Purpose of its Past Actions and Give Retrospective Effect 
to Past Rates by a New Interpretation 


This case deals with the disposition of monies paid and 
collected nearly four years ago, August through November, 
1958. Plainly the relevant facts, apart from those of a 
procedural nature, are those occurring at the time the tax 
was in effect. These facts cannot be changed. Petitioner 
has acted in reliance upon these facts. 


The opinion and conclusions of the Commission which 
issued the order of May 29, 1961, are entitled to particular 
weight. In a similar situation in Norwegian Nitrogen 
Products Co. v. U.S., 288 U.S. 294 (1933), at 315, the Su- 
preme Court accorded ‘‘peculiar weight’? to an adminis- 
trative practice when it involved 


«¢* * * contemporaneous construction of a statute by 
the men charged with responsibility of setting its ma- 
chinery in motion * * *’”. 


The Commission is required to give full consideration 
and effect to its past actions and orders in this case because 
its order under review is wholly retrospective in impact 
and its past conduct has been relied upon during the inter- 
vening time. Thus the Supreme Court, in Arizona Grocery 
Co. v. Atchison, T. é 8. F. Ry. Co., 284 U.S. 370 (1932), held 
that a Commission, in dealing with a past matter, improp- 
erly ignored its own previous orders which had been com- 
plied with and relied upon by the regulated company. As 
stated at page 389: 


«¢# * * The Commission’s error arose from a failure to 
recognize that when it prescribed a maximum reason- 
able rate for the future, it was performing a legislative 
function, and that when it was sitting to award repara- 
tion, it was sitting for a purpose judicial in its nature. 
In the second capacity, while not bound by the rule of 
res judicata, it was bound to recognize the validity of 
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the rule of conduct prescribed by it and not to repeal 
its own enactment with retroactive eff ect.’’ (Emphasis 
supplied) 


This Court’s recent decision in Safarik v. Udall, US. 
App. D.C. , F, 2d (Nos. 16,646, et al., decided 
June 7, 1962) is particularly in point. In this case the ac- 
tion of the Secretary of the Interior was affirmed in giving 
prospective effect only to a decision which changed and re- 
versed a previous practice, this Court stating: 


“«* * * that courts ordinarily will give prospective 
effect only to a decision overruling prior decision where 
persons have contracted, acquired rights, or acted in 
reliance on the prior decision, and the operation of the 
later decision retrospectively would result in substan- 
tial harm to such persons.”? (footnote omitted, slip 
op. p. 13; emphasis supplied) 


The same holding is found in National Labor Relations 
Board v. E. & B. Brewing Co., Inc., 276 F. 2a 594 (CA 6, 
1960) cert. denied, 336 U.S. 908 (1961), where the Court 
held that the Board abused its discretion in giving retro- 
active effect to a new rule or principle. 


In Chapman v, El Paso Natural Gas Co., 92 U.S. App. 
D.C. 154, 204 F. 2d 46 (1953), this Court ruled on the 
effect to be given to a letter from the Secretary of the 
Interior. The question was whether the Secretary could 
later seek to impose additional conditions to a grant of 
right-of-way after the letter had stated that all require- 
ments of the Department would be satisfied with the filing 
of a stipulation, which was filed. This Court, in ruling 
against the Secretary, stated that the letter (p. 53): 


«ce * * amounted to more than a vague statement of 

opinion or a pious expression of the views of the Sec- 

retary or his subordinates as of that particular mo- 

ment, subject at any time to change or modification. 
* @97 
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Here, also, an agency of the government seeks to avoid 
the clear meaning of a letter to the end of inconsistent 
action, while suggesting, as in the Chapman case, that the 
letter was of such subordinate stature that it may be prop- 
erly disregarded. 


D. 


Petitioner’s Actions in the Premises, As Shown By Its Verified 
Pleadings, Were Proper and Justified 


Petitioner has shown that, under all the circumstances, 
the Commission’s actions in 1958 very clearly did not add 
up to notification, advice or warning to Petitioner that it 
must, at its peril, preserve a right to refund from the 
State of Louisiana. In dealing with that point, however, 
the question has not been reached as to the legal signifi- 
cance of such a warning, had it been given. Under See- 
tion A hereof it has been demonstrated that the Commis- 
sion was in error in holding that a suspension order under 


Section 4(e) of the Act could prejudge and fix substantive 
rights; this error permeates the Commission’s treatment 
of the other matters raised by Petitioner in that it has 
given rise to the conclusion that such treatment may be 
abbreviated or wholly lacking. 


Petitioner has shown, in its verified pleadings, why it 
did not protest the § 678 tax and take the other steps neces- 
sary to preserve a right to refunds from the State in the 
event of invalidation. In Petitioner’s ‘‘Statement of Po- 
sition,”’ filed October 10, 1961, in accordance with Commis- 
sion order, it states the following (R. 6138-9): 


«e* * * Union’s failure to protest and to sue was not 
the result of negligence or of indifference. It was the 
result of prudential judgment exercised in light of 
circumstances then prevailing. As was generally 
known at that time, the State of Louisiana was in 
financial straits. The need for money to meet the 
State’s educational expenses was critical, and the de- 
vice seized upon to fill this immediate need was the 
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§ 678 gas-gathering tax. The purpose of this tax was 
clearly set forth in the statute, but to effectuate such 
purpose it was made known that if the producers pro- 
tested its payment another tax would be levied in addi- 
tion to the § 678 tax. Thus, collection of the § 678 
would be continued, with the proceeds being paid into 
court pending the outeome of any litigation, and an- 
other tax equal in amount would be i 
fray pressing educational 
prising, therefore, th 
confronted with the 

ant to 
resort cither direetly rights. 


To corroborate the foregoing, the Commission need 
not inquire beyond the present record. It is here 
revealed that this § 678 tax was levied just before eom- 
meneement of the school year, that an exceedingly 
small number of producers in fact protested its pay- 
ment, and that the gas-gathering tax sections sus- 
pended by the Louisiana Legislature in extraordinary 
session were replaced immediately in time and in 
amount by a new severence tax. Further, and most 
significantly, neither one of the cases cited by the Com- 
mission as holding the § 678 tax unconstitutional was 
brought specifically to test § 678, * * *” 


These and other pleadings must be taken as true; Re- 
spondent has neither referred to nor attempted to produce 
countervailing evidence. 


To avoid any misunderstanding, Petitioner states again 
that it did rely on the Commission’s actions in 1958 which, 
as stated before, clearly demonstrate that the Comission 
did not intend to require refunds of Petitioner unless re- 
ceived from the State, and also that there was no at- 
tempt to require protest and related litigation. But Peti- 
tioner also exercised its independent judgment in deciding 
upon a course of action with reference to the § 678 tax. 
Petitioner acted as it did for both of the two basie reasons 
outlined above. It was error for Respondent to fail to 
seriously consider and rule upon the propriety of Peti- 


tioner’s action responsive to the exigencies of local condi- 
tions. 


On this subject, the Commission’s order of March 5, 1962, 
states that (R. 710-1) 


««* © * the degree of likelihood that Louisiana would 
respond by raising the severance tax (a point on which 
no evidence has been presented), and if so, whether 
forfeiture of the gathering tax refund would have 
yielded a net benefit to the purchasers and consumers 
who would eventually have had to pay a large part of 
the tax, were not questions of unilateral concern to re- 
spondents. * * *”’ 


If there is no “‘evidence,’’ as the Commission parenthet- 
ically remarks, it was because there was no hearing. With- 
out attempting to argue what constitutes evidence, Peti- 
tioner’s verified pleadings stating that an additional tax 
would have been levied are not contradicted. And the fact 
is that the severance tax was increased when the gathering 
tax was suspended, with no net difference in total tax. Of 
course the tax question was not of ‘‘unilateral’’ concern to 
Petitioner. Petitioner was in the best position to know 
what to do, and events have borne out its judgment. The 
total level of taxes on natural gas remains at two and 
three-tenths cents per Mef. The Commission did not sus- 
pend the increased severance tax. For that matter the 
Commission never took or attempted to take any measures 
with reference to the underlying, and now invalidated, 
§ 671 gathering tax, supra, p. 3. 


To summarize, the Respondent failed to consider, suffi- 
ciently or properly, the bona fides of Petitioner’s actions 
with reference to protesting and contesting the § 678 tax. 
These actions were proper, and are in themselves a sep- 
arate grounds for reversal of the order under review. 


E. 


The Order Under Review Violates the Act for Failure to 
Make the Findings and Hold the Hearing Required Under 
Section 4(e) 


The authority of the Commission to order refunds is set 
forth in Section 4(e) of the Natural Gas Act [U.S.C.A., 
Title 15, § 717c(e)]. That section provides, in relevant 
part, that when an increased rate is made effective before 
completion of a hearing, the Commission may 


«“* * * upon completion of the hearing and decision 
* * * order such natural-gas company to refund, with 
interest, the portion of such increased rates or charges 
by its decision found not justified, * * *” 


There has been no hearing in this case. 


In Morgan v. U.S., 298 U.S. 468 (1936) at 480, the Su- 
preme Court stated: 


“«*'* * The requirement of a ‘full hearing’ has obvious 
reference to the tradition of judicial proceedings in 
which evidence is received and weighed by the trier of 
the facts. The ‘hearing’ is designed to afford the safe- 
guard that the one who decides shall be bound in good 
conscience to consider the evidence, * * *?? 


The orders suspending Petitioner’s rate increases are 
entitled ‘‘Order for Hearing”’, et cetera, and specifically 
provide ‘‘that the Commission enter upon a hearing”’ in 
the findings and similarly in the order (R. 6088, 6486). In 
this frame of reference alone the Commission’s action is 
inconsistent because it now contends that the cireum- 
stances of refunding were fixed at the time of the order 
and ‘‘was contingent solely upon the judicial invalidation 
of the tax’’ (R. 707). Furthermore, the order of March 
5, 1962, is lacking even in the language which the Commis- 
sion typically uses in a rate-increase denial, e.g., “The pro- 
posed increased * * * rates * * * are unjust, unreasonable, 
unduly discriminatory and preferential or otherwise un- 
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lawful and are hereby disallowed.’® Even the language 
of Section 4(e) of the Natural Gas Act—‘‘not justified’’— 
is missing. The order of March 5th merely finds the fol- 
lowing: 
‘©(3) It is in the public interest and necessity in the 
effective administration of the Natural Gas Act that 
** * be disallowed, and that refunds be made to said 
purchasers.’’? (R. 712). 


This plainly is an unusual finding. The statutory grounds 
for denial of the increases—‘‘not just and reasonable”’ or 
the other words of Section 4(a) of the Act which refer to 
rates which are ‘‘declared to be unlawful’’—are missing. 
[U.S.C.A. Title 15, § 717c(a)]. Petitioner contends that 
this is error. It also indicates that the Commission could 
not properly make findings in the statutory language—the 
record would not support them. The usual grounds— 
failure to support with costs—are unavailable. 


Thus the Commission has failed to make the findings re- 
quired by the Act to support denial of a rate increase. It 
could not, of course, do so properly on this record. Addi- 
tionally, the Commission has not rendered a decision on 
the merits of the case, and, in so failing, has not made the 
findings and conclusions necessary to such a decision. 
Finally, as the language of Section 4(e) of the Act so 
clearly establishes and as the Commission’s own orders 
contemplate, the Commission has not held the hearing re- 
quired by the Natural Gas Act. 
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THE COMMISSION HAS FAILED TO CONSIDER THE EQUITIES 
OF THIS CASE 


Petitioner’s pipeline purchasers could not sue and re- 
cover in the courts for refund of the § 678 tax. This is the 
clear holding of the many cases in point. Yet the Com- 


9 Alabama-Tennessce Natural Gas Co., Docket Nos. G-5471, et al., Opinion 
No. 360, issued June 13, 1962, slip op. p. 21. 


mission failed to give consideration to this fact and the re- 
lated equitable principles, not even after Petitioner pointed 
this out on rehearing. This is clearly error, 


Petitioner has paid the full amount of the § 678 tax in 
the first instance, and has received partial reimbursement 
for these payments as provided by contract. Petitioner 
cannot recover from the State of Louisiana for payments 
made by reason of the invalidated tax. Nevertheless, the 
order of March 5th requires repayment by Petitioner of the 
tax payments made to Petitioner by certain pipelines, Texas 
Gas Transmission Corporation, Transcontinental Gas Pipe 
Line Corporation, and United Fuel Gas Company. It pro- 
vides for no further distribution of such monies. 


There can be no question that the Commission is re- 
quired to fully consider matters sounding in equity, par- 
ticularly here where a past period is involved and the ques- 
tion of unjust enrichment caused by the Commission’s 
action is clearly in issue. In Flota Merchante Grancolom- 


biana, 8. A. v. Federal Maritime Commission, U.S. App. 
D.C. —_, 302 F. 2d 887 (CADC, 1962), involving a question 
of reparations, discussed, supra, pp. 31-2, this Court re- 
versed on the ground ‘‘that the Board failed to give ade- 
quate consideration to this issue [whether reparations 
were inequitable].’’ (p. 896). 


The contracts between Petitioner and its purchasers con- 
tain clauses providing for passing on a portion of new 
taxes levied after execution of the contracts, but they con- 
tain nothing controlling the situation where a new tax is 
declared illegal. The cases are consistent on this point, 
and bar recovery by a buyer against a seller in a wide 
range of circumstances. Most evident—so evident that 
there are few cases—is the precise situation here where 
the seller has not been reimbursed by the taxing authority. 
Thus where an invalid tax was part of the purchase price, 
the buyer clearly is unable to recover for the amount of the 
tax unless and until the seller has been reimbursed for the 
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amount of the tax by the taxing authority; Hodgman 
Rubber Co. v. Dumaine, 93 F. 2d 165 (CCA 1, 1937); 
Christopher v. Hoger & Co., 160 Misc. 21, 289 N.Y.S. 105 
(1936). Also see Lucas v. Panos, 190 Wash. 402, 68 P. 2d 
617 (1937). 


However, even where the seller has recovered the in- 
valid taxes paid and the sales contract provides for pass- 
ing on all or a portion of new taxes, the cases are consistent 
in holding that buyer may not recover. This is, in part, 
on the premise that the contract supersedes whatever 
rights the parties might have in the absence of such a 
provision, so that recovery must be had under the contract. 
Moundridge Milling Co. v. Cream of Wheat Corp., 105 F. 
2d 336 (CCA 10, 1939); Consolidated Flour Mills v. Ph. 
Orth. Co., 114 F. 2d 898 (CCA 7, 1939); Johnson v. Scott 
County Milling Co., 21 F. Supp. 847 (D.C., 1937) ; Johnson 
v. Igleheart Bros., 95 F. 2d 4 (CCA 7, 1938) ; Casey Jones 
v. Texas Textile Mills, 87 F. 2d 454 (CCA 5, 1937), 
O’Connor-Bills v. Washburn Crosby Co., 20 F. Supp. 460 


(D.C., 1937). In Johnson v. Scott County Milling Co., id., 
it was held that action was governed by equitable principles, 
and that the plaintiff buyer must show that in good con- 
science and equity he was entitled to recover.” 


In commenting on Petitioner’s arguments in denial of 
rehearing, the Commission did not in any way challenge 
the validity of the cases cited here, which were also cited 
on rehearing (R. 798-9). The Commission stated however, 
that ‘‘the producers refund obligation is derived from 
suspension orders issued by this Commission * * *’? (R. 
798). This is simply, however, another way of saying that 


10 In direct support, see 115 A.L.R. 667 at 673 and 46 Am, Jur., Sales § 185. 


11See 132 A.L.R. 706 et seq., 115 A.L.R. 667 at 674, and 46 Am. Jur., 
Sales § 186. 


12In Re Pettigrew’s Estate, (Prer. Ct., N.J.), 171 A. 152 (1934), affirmed 
(Ct. E. & A., N.J.) 174 A. 478 (1934), where the taxes paid by an executor of 
an estate under a law later invalidated were allowed as a proper expense. 
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the Commission need not look beyond its initial determina- 
tion based upon its construction of the suspension orders. 
The Commission said in the March 5th order that it con- 
sidered ‘‘competing equities’. (R. 710). However, there 
are not findings of fact made on the record in the Commis- 
sion’s orders which demonstrates that the Commission in 
fact considered ‘‘competing equities.”’ 


Thus the Commission has failed to consider the equities 
as between Petitioner and its pipeline purchasers. The 
fact is that the Commission order unjustly enriches the 
pipelines and gives them a windfall. The pipelines could 
not have recovered in the Courts. The Natural Gas Act 
does not supersede equitable considerations. Neither does 
the Natural Gas Act provide for gratuities to which a 
party is not otherwise legally entitled. 


qr 
THE COMMISSION WAS WITHOUT JURISDICTION TO ENTER 
THE ORDER HEREIN 

On February 21, 1961, the Commission issued what was 
intended to be a final order terminating all of the § 678 
tax suspension proceedings (R. 386). There were numerous 
requests for rehearing. The Commission’s attention was 
brought to its basic error of assuming that tax refunds 
had been paid to the producers, among them Petitioner. 
The Commission granted rehearing on April 14, 1961 (R. 
392), and thereafter remedied its error of fact by issuing 
its order of May 29, 1961. This order modified the order 
of February 21 by limiting refunds by producers to the 
rare instances where refunds had been made by the State 
of Louisiana (R. 424), The order of February 21 was 
otherwise not changed, and Petitioner’s proceedings were 
terminated. 


The next order of the Commission was issued August 
30, 1961, 93 days later, in which it purported to reopen all 
the proceedings sua sponte (R. 506). Later, in denying 
reconsideration of the sua sponte order on October 31, 1961 
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(R. 645), the Commission professed concern for lack of 
notice to interested parties, and advanced this as a basis 
for the sua sponte reopening. However the Commission 
changed its mind about lack of notice by the time of the 
March 5, 1962 order, and so states (R. 706). 


The order of May 29th was not only a final order; it 
was also an order upon an application for rehearing within 
Section 19(a) of the Act (R. 392, 424). Various applica- 
tions for rehearing were filed after May 29; none were 
granted. They were therefore deemed denied 30 days after 
filing under Section 1.34(c) of the Commission’s Rules of 
Practice and Procedure [18 C.F.R. 1.34(¢c)]. Of the three 
pipelines to whom Petitioner has been ordered to make 
refunds by the order of March 5th, only Transcontinental 
petitioned for review. The other pipelines, which failed 
to seek review, are Texas Gas Transmission Corporation 
(Texas Gas) and United Fuel Gas Company (United Fuel). 


The Commission’s rules are binding on itself, Public 
Service Commission of the State of New York v. Federal 
Power Commission, 111 U.S. App. D.C. 153, 295 F.2d 140, 
144 (1961); cert. denied sub. nom. Shell Oil Company v. 
Public Service Commission of the State of New York, 368 
U.S. 948 (1961). Therefore, on July 28, 1961, 30 days 
after denial of the applications for rehearing, the Commis- 
sion had lost jurisdiction to act further under the opera- 
tion of Section 1.34(c) of its Rules, id.4 Only if a petition 
for review was filed would the provisions of the amend- 


13If the order of May 29th is regarded as action upon rehearing, and the 
order so states, further rehearing was inappropriate. On this basis the Com- 
mission’s jurisdiction to reopen, except as to parties duly filing for review, 
ended 30 days earlier. Under either construction the Commission was without 
authority to reopen as to Texas Gas and United Fuel. 


14On the matter of finality of administrative actions, see Chapman v. El 
Paso Natural Gas Co., infra, p. 19, at 53, American Trucking Association v. 
Frisco Transportation Co., 358 U.S. 133 (1958), and United States v. Seatrain 
Lines, 329 U.S. 424 (1947). 
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ment to Section 19(a) of the Act come into operation, and 
only Transcontinental sought review. 


The Commission contends otherwise (R. 705). Its re- 
liance, however, upon Section 19(a) of the Act is mis- 
placed. It is conceded that the Commission could modify 
and otherwise change its order of May 29th with respect 
to Transcontinental,” since Transcontinental had petitioned 
for review and the record had not been filed with the court. 
But the language of the amendment to Section 19(a) 
cannot be stretched to permit reopening and modification 
as to the parties not filing for review, Texas Gas and United 
Fuel. This is not within the purview of the amendment, 
which deals with the concurrent jurisdiction of the courts 
and the Commission until a record is filed; see Senate Re- 
port No. 2129, August 4, 1958 (accompanying H.R. 6788, 
85th Congress, 2nd Session). 


While the reasons stated above do not apply to Transcon- 
tinental, the Commission could not properly reopen the 
order of May 29, 1961, as to this company for two very 
basie reasons. First, Transcontinental failed to apply 
for rehearing of the order of February 21, 1961. Since 
this is regarded as a final order by the Commission, Trans- 
continental was required to file for rehearing to preserve 
its right to appeal according to the provisions of Section 
19(a) of the Act. Federal Power Commission v. Colorado 
Interstate Gas Co., 348 U.S. 492, 498 (1955). Secondly, 
its petition to intervene in Petitioner’s proceedings was 
filed April 7, 1961 (R. 2435). The Commission denied: this 
petition as ‘‘untimely’’ in its order of May 29, 1961 (R. 
428). Furthermore, in its order of March 5, 1962, the 
Commission concluded that lack of formal notice ‘did not 
irreparably prejudice any party.’? (R. 706). Transcon- 


15 Assuming, for the purpose of this statement only, that the Commission 
could otherwise properly act upon Transcontinental’s contentions. 
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tinental failed to seek intervention for over two years after 
suspension of the rates in question. 


For the foregoing reasons, the Commission was without 
jurisdiction to reopen these proceedings and enter the order 
of March 5, 1962. 


Iv 


THE COMMISSION ACTED, UNDER ALL THE CIRCUMSTANCES, 
IN A MANNER NOT IN ACCORDANCE WITH LAW 
The Respondent’s action in this cause is subject to re- 
view and reversal by this Court under the provisions of 
Section 10(e) of the Administrative Procedure Act 
[U.S.C.A. Title 5, § 1009(e)], where it is stated that a 
reviewing court shall 


«c* * * (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be * * * not in 
accordance with law; * * *”? 


Reviewing the principal errors of the Commission, it places 
almost total reliance upon its suspension orders, themselves 
ambiguous, and disregards its explicitly inconsistent and 
opposing contemporaneous orders and actions. It has em- 
ployed dual standards in its treatment of tax refunds un- 
der certificate rate conditions and under rate increase 
orders. It has unlawfully held that suspension fixed obli- 
gations from that time forward, and, relying upon that 
error, has given scant or no consideration to the other 
matters raised by Petitioner. The Commission has re- 
fused, Petitioner submits, to give proper consideration to 
the reasons why Petitioner did not preserve a right 
to refunds. It has reversed an earlier order, indicating 
the inauguration of a new policy with restrospective effect. 
In dealing with the final order of May 29, 1961, it 
waited too long and lost jurisdiction, as indicated by the 
sua sponte basis of the order of August 30, 1961. And in its 


orders under review the Commission failed to give proper 
consideration to the equities, and the fact of unjust en- 
richment. 


The decision by this Court in Flota Mercante Granco- 
lombiana, S.A. v. Federal Maritime Commission, supra, p. 
25, is clearly in point. In that case the Board had awarded 
reparations, but this Court reversed for failure to con- 
sider adequately whether reparations were inequitable. 
Flota pointed to the unsettled state of the law in the field, 
contended that it acted in good faith, and complained of a 
two-year delay in rendering a declaratory order, during 
which time the reparations ordered accrued. Flota also 
referred to other matters, including the fact that it was 
under an exclusive contract and might be liable for breach 
of contract if it granted space to other shippers. 


This Court noted (p. 896) that ‘‘[t]he Board took up most 
of these points individually and disposed of them briefly”’, 
adding, in a footnote, that the Board’s action on two of 
Flota’s arguments ‘were in effect conelusionary rejec- 
tions’’, and that some of the Board’s other conclusions may 
be doubtful. This Court concluded as follows (p. 896) : 


«“** * The Board may have erroneously believed (1) 
that it was required to grant reparations once it 
found a violation of the Act, or (2) that all of the 
issues as to the reasonableness or equity of Flota’s 
conduct were determined in the first phase of the 
proceeding. * * *”? (footnotes omitted) 


Here the Commission like the Board in the Flota ease, 
gave little attention to Petitioner’s equitable arguments. 
Compare with the Commission’s statement that it consid- 
ered “‘competing equities.”? (R. 710). The Commission’s 
conclusion that it needed to consider little more after 
concluding that the suspension orders fixed and deter- 
mined Petitioner’s obligations may be compared with this 
Court’s statement quoted above. Certainly the weight of 
all the Commission’s errors constitute repetitive unlaw- 
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ful actions, and requires reversal even more clearly than 
in the Flota case. 


The Commission’s authority is not unbounded. As 
stated by this Court in Chapman v. El Paso Natural Gas 
Co., supra, p. 19, at pp. 53-4, an agency’s decision ““may 
not be repudiated for the sole purpose of applying some 
quirk or change in administrative policy.” 


CONCLUSION 


For all the foregoing reasons, Petitioner respectfully 
represents that the order of March 5, 1962, should be re- 
versed and the cause remanded. Petitioner requests such 
further and other relief as may be deemed proper in the 
circumstances, 


Respectfully submitted, 


Gerorce D. Hornine, Jr. 
Patrick G, Suiivan 
Harry L. ALBRECHT 
Hogan & Hartson 
800 Colorado Building 
Washington 5, D. C. 
Attorneys for Petitioner 
Union Oil Company 
of California 
September 24, 1962 
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COUNTERSTATEMENT OF QUESTIONS INVOLVED 


In our opinion, the questions involved are the same as those 
set forth in our brief in Pan American Petroleum Corp., et al. 
v. F.P.C., Nos. 16787, 16929, 16978, 16794, 16963, 17006 and 
17118. We there stated the questions as follows: 

(1) Was a Commission decision substantively warranted 
which requires gas producers to refund the amounts collected 
from their customers subject to refund as reimbursement for 
a Louisiana gas gathering tax which was later held invalid 
by the Supreme Court of Louisiana? 

(2) Where Commission rate suspension orders required gas 
producers to refund to their customers the amount of filed rate 
increases in the event the Louisiana gas gathering tax was held 
to be invalid, and the producers unconditionally undertook and 
agreed to comply with the refund orders, should the producers 
be relieved of their refund obligation because they unilaterally 
chose to pay the tax without taking appropriate steps to pre- 
serve their rights to obtain refunds from the state when the tax 
statute was held to be invalid under the state constitution? 

(3) Is a Commission order rendered invalid by the absence 
of an oral hearing, where the basic issue in the proceedings con- 
cerns the construction of a written undertaking filed with the 
Commission, there are no disputed issues of fact, the parties 
are provided an opportunity to submit written evidence and 
argument, and there is no showing of prejudice resulting from 
the procedure adopted? 

(4) Is the Commission precluded by the provisions of Sec- 
tions 19 (a) and (b) of the Natural Gas Act, or otherwise, 
from reopening proceedings and correcting an erroneous order 
insofar as that order prejudiced the rights of parties who acted 
with diligence to seek relief from the erroneous action? 
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Summary of argument, 


I. Absolute refund obligations were established in 1958. 
A. The suspension orders were definitive 
B. No contemporaneous administrative construction sup- 
ports petitioners’ contention 

1. The May 29, 1961, order was ineffective as an 
‘Gnterpretation” 

2. Refund obligations included in certificates do 
not constitute administrative construction of 
the rate suspension orders 

II. Louisiana law would not require suit by petitioners to 
preserve their right to refund of the invalid tax 
III. The “equities” do not lie with petitioners 
IV. Union Oil’s objection to an alleged absence of “findings” is 
unavailable 
Conclusion 
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Introductory statement 
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Argument 
I. Purchasers of gas should not be required to shoulder 
the cost of unlawful taxes 
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B. The March 5, 1962, order was not invalid ret- 
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BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 


These cases? involve the propriety of a Federal Power Com- 
mission order which required Louisiana gas producers to re- 


4 Jurisdiction is conferred on this Court by Section 19(b) of the Natural 
Gas Act (52 Stat. 821, as amended, 15 U.S.C. § 717r(b)). Union Oil is in 
error when it saya (Br., p. 2) that jurisdiction is also founded on Section 
10 of the Administrative Procedure Act (60 Stat. 243, 5 U.S.C. § 1009). 
F.P.C. v. Colorado Interstate Gas Co., 348 US. 492, 500; Magnolia Petroleum 
Co. v. F.P.C., 236 F. 2d 785 (CA5), certiorari denied, 352 U.S. 968; Amerada 
Petroleum Corp. v. F.P.0., 231 F. 2d 461, 465 (CA10). Pan American 
Petroleum Corp. made the same error (Brief in Nos. 16787, et al., p. 1), 
which we neglected to note in our brief in those cases. 
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fund amounts which they had received from three pipelines 
(United Fuel Gas Co., Transcontinental Gas Pipe Line Corp., 
and Texas Gas Transmission Corp.) in reimbursement of an 
increase in the Louisiana gas gathering tax which was in effect 
from August 1 through November 30, 1958, and was later held 
invalid by the Supreme Court of Louisiana. 

In all essential respects the present cases are identical to Pan 
American Petroleum Corp. v.F.P.C., CADC No. 16978, Sun Oil 
Co. v. F.P.C, CADC No. 17006, and Tezaco Ine. v. FPC., 
CADC No. 17118 (hereinafter referred to collectively as the 
Pan American cases), which are now pending in this Court.? 
We hereby incorporate our brief in the Pan American cases, 
which is reprinted infra as an appendix hereto. 

The history of the Louisiana tax and the Commission pro- 
ceedings is set forth in the Counterstatement of the Case in our 
brief in the Pan American cases (pp. 3-8). 

Union Oil Co. of California, petitioner in No. 17055, has 
been ordered to make refunds to Transco and United Fuel : 
Union Texas Petroleum, petitioner in No. 17268, to Texas Gas; 
and Phillips, petitioner in No. 17298, to Transco and United 
Fuel. These are the same purchasers as were involved in 
the Pan American cases. So far as their conduct is relevant 
to the present, cases, it is summarized in our brief in the Pan 
American cases (pp. 30-31). 

No additional facts are necessary for determination of the 
present cases, 


SUMMARY OF ARGUMENT 


Supplementing the argument summarized in our brief in 
the Pan American cases (pp. 8-9), we here present the follow- 
ing matters: 

I. Neither a provision for future specification of procedural 
details nor an expressed purpose to provide for “appropriate 
refund” rendered the suspension orders non-definitive. 


* * Pursuant to joint. motions of the parties, four additional similar cases 
are now being held in abeyance pending decision in the Pan Amcrican and 
the present cases. Cities Service Production Co. v. F.P.C., No. 17117; At- 
lantic Refining Co. v. F.P.C., No. 17124; Magna Oil Corp. v. F.P.C., No. 
17125, and Continental Oil Co. v. F.P.C., No. 17290. 


The May 29, 1961, order was neither a contemporaneous, nor 
an established, nor a permissible construction of Order No. 206 
or the suspension orders, which were all issued in 1958, The 
ambiguous language in other Commission orders (granting 
certificates) cannot serve as an affirmative guide to construc- 
tion of the markedly different language in the suspension 
orders here involved. Even if it had been clearly shown, the 
fact that, without opposition, the Commission imposed lesser 
refund requirements in certain certificate proceedings would 
not tend to invalidate the refund requirements of the present 
rate orders. 

II. The “test case” provision of the Louisiana tax refund 
statute which authorizes tax refunds to persons who pay taxes 
under protest without the necessity of their bringing suit, was 
not involved in the cases on which the present petitioners rely. 

III. Judicial decisions in actions at law under sales contracts 
are irrelevant to the Commission’s determination whether 
under the Natural Gas Act customers should be required to 
reimburse producers for invalid taxes paid without protest. 
The Commission has equitably applied a single standard of dili- 
gence to sellers and purchasers. Unilateral decisions of the 


producers, dictated largely by self-interest, cannot create deci- 
sive “equities” in their favor vis-a-vis their pipeline customers. 

IV. The Court may not consider the adequacy of the Com- 
mission’s formal findings, where the objecting petitioner did 
not question the adequacy of the findings in an application for 
administrative rehearing. 


ARGUMENT 


{n our brief in the Pan American cases, we said (p. 2, n. 3) 
that “we expect the arguments advanced herein will in major 
part apply in the remaining producer cases, and we shall avoid 
repetition therein.” In line with that statement, we here 
incorporate by reference the argument in our brief in the Pan 
American cases. At this point, we shall simply add the fol- 
lowing supplementary and amplifying discussion, which ap- 
pears called for by the briefs of the present petitioners. 


SUPPLEMENTARY ARGUMENT 
I. Absolute refund obligations were established in 1958 


In our brief in the Pan American cases (pp. 15-17), we 
showed that the producers’ absolute refund obligations were 
definitively established by F.P.C. Order No. 206, 20 FPC 28, 
23 F.R. 5431, and the 1958 suspension orders. In one form 
or another, all the present petitioners take issue with this 
contention. 


A. The suspension orders were definitive 


Union Texas contends (Br., pp. 11-12) that the suspension 
orders were not definitive, but rather contemplated subsequent 
action establishing the refund obligation. In our brief in the 
Pan American cases (pp. 16-17) we pointed out that the only 
matters which the suspension orders left open for future deter- 
mination were details of implementation. We should like at 
this time to supplement our discussion of that point by calling 
to the Court’s attention a very lucid judicial statement of the 
analytical approach we have set forth. Logan v. Glass, 136 Pa. 
Super. 221, 7 A. 2d 116, affirmed per curiam, 338 Pa. 489, 14 
A. 2d 306, involved a conveyance of land subject to the pay- 
ment of $1,500 to the grantor’s nephew “within one (1) year 
after my decease, as provided in my last Will and Testament.” 
The testator’s subsequent will, however, contained no provi- 
sion concerning this gift to the nephew. The court held that 
the grantee of the land was indebted to the nephew, saying 
(7 A. 2d at 119-120): 


* * * The terms of the grantee’s obligation, however, 
are clear and definite. The beneficiary is identified, the 
amount of the obligation is fixed and the time for per- 
formance is definitely ascertainable. The restricting 
phrase has only the force of preserving the power to 
alter the conditions of performance within the limita- 
tions set by the deed itself. In other words, some un- 
essential details of administration were left to the 
provisions of the will. These details might conceivably 
include the fixing of a definite date within the one year 
following the demise of the grantor for performance of 


the obligation, or the arrangement of a schedule for in- 
stallment payments within the one year. The failure 
to provide for such details in the will would not have 
made the obligation so vague or indefinite as to render 
it void. It would, however, require an unreasonable 
strain of language to construe the phrase as a reserva- 
tion of power to revoke completely the entire benefit of 
the contractual right created by the deed itself. Cer- 
tainly the words used in the deed are far from expressing 
the reservation of any such power in specific terms. An 
even greater straining of language would be involved in 
construing the phrase “as provided in my Last Will and 
Testament” into a reservation of power to revoke or re- 
lease by instrument of deed or contract during the life- 
time of the grantor. * * * 


We respectfully submit that this eminently sound reasoning 
is fully applicable to the language of the Commission’s suspen- 
sion orders in these cases, 

Apparently to support a contention that the suspension 
orders did not finally define the refund obligation, Union Texas 
(Br., pp. 11-14)* places emphasis on the Commission’s state- 
ments in Order No. 206 and the suspension orders that it was 
making provision “to assure appropriate refund”. In its dis- 
cussion, the Commission did explain that the refund obligation 
was being imposed in order to assure that appropriate refunds 
would be made. But the ordering paragraph thereupon pro- 
ceeded to define the “appropriate refund”, i.e., the Commission 
ordered that the “appropriate refund” would be “the difference 
between the presently effective rates and charges and the pro- 
posed increased rates and charges hereby allowed to become 
effective in the event the additional tax of one cent per Mcf 
levied by the State of Louisiana is for any reason held to be 
invalid.” 

The suspension orders, therefore, defined the “appropriate 
refund” obligations which the producers assumed when they 
filed their agreements and undertakings of compliance as a 
condition to collecting the increased rates. 

* At other points, however (Br., pp. 16, 22-23), Union Texas appears to 
contend that rights and obligations were finally fixed in 1958. See dis- 
cussion infra, pp. 6-8. 


B. No contemporaneous administrative construction supports petitioners’ 
contention 


1. The May 29, 1961, order was ineffective as an “interpretation.” 


In its application for administrative rehearing (R. 6209) 
Union Oil clearly contended that the matter should be con- 
sidered as of “1958, the only time that has any significance for 
these purposes” (emphasis in the original), a position with 
which we are in agreement. Despite this view, Union Oil 
now appears to argue (Br., 18-20), that the order of May 29, 
1961, constitutes a virtually conclusive construction of the re- 
fund obligations which the producers assumed in 1958 when 
they made commitments to comply with the refund provisions 
of the 1958 suspension orders.* It is difficult to understand 
how the order of May 29, 1961, could be considered a con- 
temporaneous construction of those obligations, particularly 
when it is recalled that there was the intervening order of 
February 21, 1961. 

In any event, even if the May 29, 1961, order had been much 
closer in time to the crucial events, the “contemporaneous con- 
struction” rule which Union Oil here seeks to invoke would be 
inapplicable. First, the May 29, 1961, order was a single, iso- 
lated ruling, later reversed. See Niagara Falls Power Co. v. 
P.P.C., 137 F. 2d 787 (CA2), certiorari denied, 320 U.S. 792, 
in which, after referring generally to the weight normally ac- 
corded administrative interpretations, Judge Learned Hand 
said (137 F. 2d at 792): 


** * Be that as it may, the case at bar is different from 
the usual one in two important respects: (1.) there was 
no customary interpretation, but only a single instance; 
and (2.) the tribunal has reversed itself. * * * Indeed, 
the very reason which forbids court from lightly over- 
ruling an administrative ruling, a fortiori forbids its 


* While applanding the May 29 order as “clearly express[ing] and properly 
effectuat[ing]” the “intent and purpose of the suspension proceedings” (Br., 
p. 16), Union Texas later argues (Br., p. 23) that the Commission “cannot 
order a refund merely on the basis of its interpretation of its subjective 
intent in issuing a suspension order.” As the Commission has said (R. 
800), the “avowed purpose” of the May 29 order was to conform to “the 
Commission’s subjective intent at the time it issued its original suspension 
orders.” 


undertaking to say that a later ruling is mistaken when 
it reverses the earlier one. We must assume that con- 
tinued occupation with the subject has disclosed the 
past error better than we can do ourselves. *** [Cf. 
White v. Winchester Country Club, 315 US. 32, 40, 
and cases cited.] 


In the March 5, 1962, order the Commission acknowledged 
and thereupon corrected the error of its May 29, 1961, con- 
struction of the 1958 orders. 

In Shein v. United States, 102 F. Supp. 320 (D NJ—three 
judge), affirmed, 343 U.S. 944, Judge Madden forthrightly dis- 
cussed the obligation of an administrative agency to correct its 
erroneous rulings as follows (102 F. Supp. at 323): 


The very nature of our American practice has been 
that an aggrieved party may always have opportunity 
to say, “you made a mistake”. If upon deeper research, 
fuller reflection and consideration the judicial or quasi- 
judicial body would see 2 mistake but persist in it, this 
would amount to mere obstinacy or stubbornness and 


foster the highest form of injustice. 


Further, while an administrative agency’s interpretations of 
its own regulations and orders are entitled to great weight, they 
cannot stand if clearly wrong. As this Court recently stated 
in Morgan v. Udall, —— AppDC —. 306 F. 2d 799, 801, the 
rule is that an agency’s— 


* * * interpretation of [its] own regulations is of con- 
trolling weight unless it is plainly erroneous or incon- 
sistent with the regulations. [°] 


In our brief in the Pan American cases (pp. 15-17, 23) we have 
shown that the May 29, 1961, order was “plainly erroneous” 
as an interpretation or construction of and was “inconsistent 
with” Order No. 206 and the suspension orders. Accordingly, 
in March 1962 the Commission vacated the May 1961 ruling 
as to all purchasers who had preserved their rights. The result 
was that, as a substantive matter, the issue was determined on 

*A clearly erroneous ruling may be reversed either by the agency or by 


the courts even where it is both “contemporaneous” and of long standing. 
Houghton v. Payne, 194 U.S. 88, 99-100. 
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the basis of the objective situation, i.e. the provisions of the 
Commission’s orders, in 1958, the relevant time." 

Since petitioners could not have relied on a ruling of May 
1961 when they elected to pay the Louisiana taxes without 
protest in 1958, they cannot possibly claim any prejudice from 
the Commission’s having nullified that ruling because erro- 
neous. See Wolinsky v. United States, 271 F. 2d 865 (CA2). 


2. Refund obligations included in certificates do not constitute administra- 
tive construction of the rate suspension orders 


All three petitioners (Union Texas Br., pp. 12-15; Phillips 
Br., pp. 14-16; Union Oil Br., pp. 14-16) refer to the fact that 
in 1958 the Commission entered several orders granting certi- 
ficates of convenience and necessity subject to the condition 
that the producer should make refund if the additional Louisi- 
ana gathering tax should “be held invalid and refunded by the 
State of Louisiana.” E.g., Transcontinental Gas Pipeline 
Corp., Opinion No. 315, 20 FPC 264, 285, affirmed sub nom. 
United Gas Improvement Co. v. F.P.C., 269 F. 2d 865 (CA3), 
vacated, 361 U.S. 195. In one form or another, all three peti- 
tioners apparently contend that these certificate orders some- 
how constitute “contemporaneous constructions’ (Union 
Texas Br., p. 15) of Order No. 206, which permitted the filing 
on one day’s notice of rate increases to cover the increased 
gathering tax, and the suspension orders here involved. 

At the outset, it should be observed that it is not clear that 
the refund obligations incorporated in the certificate orders 
referred to are any more limited than those defined in the 
Commission’s order of March 5, 1962. In the Transco order, 
for example, the Commission referred to the institution of liti- 
gation contesting the tax (20 FPC at 277) and then said: 


* * * it is fair and reasonable to attach to the certifi- 
cates * * * the condition that the [producer] appli- 
cants promptly refund to Transco that portion of the 
initial rate and charge, constituting the reimbursement 
for the additional tax above-described paid by Transco 


* Another aspect of the Commission’s final action in March 1962 was to 
apply a single standard of diligence in preserving their rights to sellers and 
purchasers. See our brief in the Tennessee Gas case, No. 17126, 
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should such tax be held invalid and refunded by the 
State of Louisiana; * * *. [Emphasis supplied.] 


It would be reasonable to construe the language of this order 
as requiring refunds of all Transco’s tax reimbursement pay- 
ments if the Louisiana tax became “refundable” by virtue of 
@ judicial declaration of invalidity. In other words, the lan- 
guage in the clause (20 FPC at 285) ordering refunds— 
“should such Tax be held invalid and refunded by the State of 
Louisiana”—might well mean that the producers must refund 
all tax reimbursements paid to them by the pipelines if any 
refunds were made by the state, as they would be in the test 
case; the certificate orders do not clearly provide, as did the 
May 29, 1961, order in the present proceedings (R. 429), that 
the producers need refund only “a proportionate part of any 
refunds, including interest thereon, received from the State 
of Louisiana.” Because of the ambiguity in the certificate 
orders and the clarity of the suspension orders, it would, if 
anything, be more reasonable to argue that the suspension 
orders constitute “contemporaneous” and long-established 
(see our brief in the Pan American cases, pp. 19-20) construc- 
tions of the certificate orders. 

Be that as it may, and assuming arguendo that the certifi- 
cate orders unambiguously imposed only a limited refund obli- 
gation, they could not be considered as constructions of the 
suspension orders in the present cases. Those suspension 
orders provide for refund of the amount of the rate increase 
“in the event the additional tax of 1¢ per Mef levied by the 
State of Louisiana is for any reason held to be invalid” (E.g. 
order suspending Union Texas Rate Schedule No. 2, Supp. 
No. 8, Dkt. No. G-15833, R. 5835). Reference to possible 
refund by the State of Louisiana is clearly limited to the pro- 
vision for interest to be added to the refunds (See our Pan 
American Br., p.17). This careful separation in the suspen- 
sion orders of the obligation for interest from that as to prin- 
cipal is in marked contrast to their unified treatment in the 
order of May 29, 1961. 

The fact is that, instead of a “near identity of the language 
in the Commission’s Opinion 315 * * * and the language of 
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the suspension orders” (Union Texas Br., p. 14), there is a 
sharp difference between the two. Cf. Kraus & Bros. v. 
United States, 327 U.S. 614, 624-625. On the other hand, 
there is a “near identity of the language” of the suspension. 
orders and the orders of February 21, 1961, and March 5, 1962.” 
Thus, assuming that the certificate orders, properly construed, 
did provide more limited refund obligations than the present 
order does, they would not serve to invalidate the ruling in the 
present case. 

In the absence of any demonstration to the contrary, it must. 
be assumed that the refund provisions of the certificate orders,. 
if more restricted than those of the suspension orders, were 
dictated by valid considerations not present in the rate increase 
cases. Of course, it is also possible that the certificate orders 
were erroneous as a matter of regulatory policy, as the Com-- 
mission believes the order of May 29, 1961, in the present 
case was. Presumably the Commission would have clearly: 
imposed absolute refund obligations in those cases, as it has 
in the present cases, if the purchasers had pursued their: 
remedies before the Commission. 

Petitioners have not shown that the absolute refund obli- 
gations imposed in the present cases are invalid under the 
regulatory standards of the Natural Gas Act. It is clear that 
they could not establish that the present orders were invalid 
merely because some certificate orders may have included 
terms more favorable to the producer applicants. The con- 
trolling legal principle was well stated by Judge Lindley in 
Curtiss Candy Co. v. Clark, 165 F. 2d 791, 795-796 (Em App), 
certiorari denied, 334 U.S. 820, as follows: 


* * * Invalid discrimination cannot be established by 
showing generally that other groups have been differ- 
ently treated. There must be evidence that the group 
complaining has been affected unfairly and inequitably 


"Phillips (Br., p. 6) states factually that the February 21, 1961 and 
March 5, 1962, orders required refunds “without regard to whether the 
State of Louisiana made refunds,” as distinguished from the May 29, 1961,. 
order, which provided “that refunds by producers should correspond to- 
refunds received by the producers from the State of Louisiana.” 
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and that no reasonable basis exists for the difference 
in treatment accorded the various groups. * * * 


Even if it had been demonstrated that there was no Teason- 
able basis for distinction between certificate and rate increase 
proceedings, the inevitable result would be that the certificate 
orders were erroneous, since, after thorough reconsideration, 
the Commission has determined that proper regulatory policy 
called for an absolute refund obligation® Cf. Madison Park 
Corp. v. Bowles, 140 F. 2d 316, 326 (Em App): 


* * * Differences in the effects of the rent ceiling im- 
posed might indicate not that the date is unfair to the 
complaining city, but that one or more of the cities 
should have the maximum rent date rolled back to an 
earlier date. * * * 


Thus, as shown in our brief in the Pan American cases, as 
supplemented above, in the order of March 5, 1962, the Com- 
mission properly ruled that petitioners had assumed an abso- 
lute obligation to refund the tax reimbursements if the gather- 
ing tax was held invalid. 


II. Louisiana law would not require suit by petitioners to 
preserve their right to refund of the invalid tax 


In our brief in the Pan American cases (p. 13) we quoted 
the provision of the Louisiana statutes (47 La. Rev. Stat. 
1950 § 1576) which provides, in effect, that refunds of invalid 
taxes may be secured by any taxpayer who pays the contested 
tax under protest and agrees to be bound by the decision in 
another case involving the same principle of law involved in 
the attack on the protested tax. 

Despite the statutory language we have quoted, some peti- 
tioners state baldly (Union Texas Br., p. 18, ftn; Phillips Br., 
p. 17) that, in Union Texas’ words, “Under Louisiana law 
refunds may not be obtained unless each tax protestant files 
an action within 30 days to challenge the validity of the stat- 


*The Commission manifestly was not required sua sponte to reopen the 
certificate proceedings for reconsideration when it issued its final order in 
the present rate cases on March 5, 1962. See our brief in Tennessce Gas 
Transmission Corp., v. F.P.C., No. 17126. 
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ute.” The cases which petitioners cite, however, do not sup- 
port their statement. All those cases stand only for the prop- 
osition that a taxpayer may not secure refund of invalid taxes 
which he has paid unless he pursues the statutorily prescribed 
procedure. In none of the cases was there any indication or 
suggestion that there was pending any other case involving the 
same principle of law. For example, in Bagneris v. New 
Orleans, 130 So. 2d 421 (La.), the most recent of the cases cited 
by petitioners, the taxpayer paid a tax under protest and 
specifically gave “notice of intention to file suit” (p. 422). 
He did not file suit until more than three years later, although 
the statutory period was 30 days. In holding that the taxpayer 
had forfeited his right to seek a refund, the court quoted 47 
La. Rev. Stat. § 1576, but deleted therefrom, obviously because 
irrelevant to the facts of that case, the “test case” proviso, 
which is controlling in the present cases. So far as our research 
discloses, there are no reported cases under the “test case” pro- 
vision of the Louisiana statute referred to above. The absence 
of any such cases probably results from the total lack of 
ambiguity in that statutory provision. 

As a matter of fact, the refund statute has been followed 
as to the gathering tax increase here involved,’ even though, 
as petitioners assert (e.g., Union Texas Br., p. 22), Bel Oil 
Corp. v. Fontenot, 238 La. 1002, 117 So. 2d 571, and Southern 
Natural Gas Co. v. Roland, 240 La. 471, 123 So. 2d 891, did 
not specifically deal with that increase. (See discussion in our 
brief in the Pan American cases, pp. 13-14.) 

An interesting sidelight on this matter is found in Union 
Texas’ application for rehearing of the March 5 order. The 
company there said (R. 5393-5394) that 


* * * the Commission, knowing that some test cases 
were pending, [’°] stated publicly that it had no intention 


°Cf. Transco’s brief in Texaco, No. 17118, p. 11: “Some producers did 
protest and have received refunds from the State. These refunds have 
been passed on to Transco. * * *” 

*In an order of August 5, 1959, which inter alia, denied UGI’s petition 
to intervene in Continental Oil Co., Docket G-155571, the Commission 
expressly stated that “The litigation contemplated by the Commission in 
the [suspension] order has been filed and is now pending” (R. 8324 in 
Case No. 17290). 
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of forcing each and every producer to sue the State of 
Louisiana * * *. 


Perhaps unintentionally, Union Texas accurately paraphrased 
Chairman Kuykendall’s position in the much-quoted corres- 
pondence with the Louisiana Tax Collector in October 1958. 
The Chairman then stated, in effect, that the absolute refund 
obligation contained in Order No. 206 and in the suspension 
orders would not require each producer to sue the State of 
Louisiana because of the pendency of “test cases” brought by 
other persons. 


III. The “equities” do not lie with petitioners 


Although their approaches vary, all the petitioners contend 
that the “equities” are on their side as against their pipeline 
customers. In the main, the present petitioners add nothing 
to the contentions which we have answered in our brief in 
the Pan American cases." 

Union Oil cites a group of contract cases (Br., p. 26) osten- 
sibly in support of its “equitable” claims. But the present 
cases arise out of a rate order issued by a regulatory body 
whose major raison d’etre is to prevent the unjust and unrea- 
sonable rates which often result from uncontrolled private 
bargaining in a quasi-monopolistic industry. The Commis- 
sion expressly declined to pass upon the rights of the parties 
inter sese as a matter of private contract law (R. 711, 706). 
The Commission properly ruled (see our brief in the Pan 
American cases, pp. 10-15) that, as a matter of regulatory 
policy, irrespective of contractual arrangements, purchasers of 
gas should not be required to shoulder the expense of invalid 
taxes which their suppliers could have recovered back from 
the state. The specific contractual provisions and the private 


“We there fully demonstrated that the producers could not reasonably 
have based their decision not to protest the tax on anything said or 
done by or on behalf of the Commission. See V.L.R.B. v. National Con- 
tainer Corp., 211 F. 2d 525, 535 (CA2). In this connection, we invite 
specific attention to Phillips’ express acknowledgement (Br., p. 17) that 
an increased gathering tax was more favorable to it than was an equiva- 
lent increase in the severance tax, and its statement (Br., p. 18) that 
“Petitioner does not deny that it would have paid without protest at its 
peril had the Commission made it clear and unequivocal” that an absolute 
refund obligation was being imposed. 
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legal rights among the parties were irrelevant to the “com- 
peting equities” under the purposes of the Natural Gas Act. 

We should like to observe, however, that the cases cited by 
Union Oil would not be decisive in petitioners’ favor even as 
a matter of contract law. Basically these cases hold that when 
a tax is “buried” in the contract price of a commodity, ie., is 
not segregated and added as a separate item in addition to 
the commodity sales price, the purchaser has no right of 
recovery against the seller if the latter is relieved of the tax. 
Golding Bros. Co. v. Dumaine, 93 F. 2d 162 (CA1). On the 
other hand, the courts appear generally to follow the opinion 
of then chief judge Cardozo in Wayne County Produce Co. v. 
Duffy-Mott Co., 244 N.Y. 351, 155 N.E. 669, holding that where 
a tax is specifically billed as a separate item in addition to the 
purchase price, the purchaser may recover back from the seller 
if the tax is invalidated and the seller receives a refund from 
the taxing authority. None of the cases we have examined 
has specifically discussed a situation like the present, in which 
there are specific contractual provisions for tax reimbursement 
and the sellers could readily have preserved their rights to 
tax refunds but voluntarily elected not to do so.” 

We again note Phillips’ frank admission (Br., p. 18) that 
it would have assumed the risk of paying the gathering tax 
without protest irrespective of the terms of the Commission’s 
order, and its equally clear disclosure (Br., p. 17) that an in- 
creased gathering tax was more advantageous to it than an 
equivalent increase in the severance tax would be. (See our 
brief in the Pan American cases, pp. 11-12.) We also call 
attention to Union Texas’ professed concern over the Louisiana 
school system (Br., p. 22; see our brief in the Pan American 
cases, p. 11, n. 10) and Union Oil’s desire (Br., pp. 20-21) to 
avoid paying the gathering tax “into court pending the out- 
come of any litigation” while possibly paying an increased 

*In re Pettigrew's Estate, 115 N.J. Eq. 401, 171 Atl. 152, affirmed. 116 
N.J. Eq. 566, 174 Atl. 478, cited by both Phillips (Br. p. 8), and Union Oil 
(Br., p. 26), obviously is not in point. In that case an executor of a sub- 
stantial estate paid a tax of $66.71 to maintain the marketability of 
securities in the estate. The court’s sustaining his exercise of judgment 
was manifestly proper in view of the fact that Ntigation through the United 


States Supreme Court had been necessary eventually to have a similar tax 
invalidated. gin 
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severance tax. There were, of course, no “double taxes” at 
any time, since the legislature increased the severance tax 
and suspended the gathering tax simultaneously, after litiga- 
tion had been instituted. (See our brief in the Pan American 
cases, p. 6.) It is unlikely that the sales contracts would be 
construed, even as a purely legal matter, dissociated from 
equitable principles, as permitting the producers to define their 
obligations by unilateral action dictated solely by their self- 
interest or their own views as to the propriety of contributing 
to the Louisiana school system. 

The present situation is analogous to that presented in 
Ideal Cement Co. v. United Gas Pipe Line Co., 282 F. 2d 574 
(CA5), vacated, 369 U.S. 134. In that case, United Gas sued 
industrial customers for reimbursement of a municipal license 
tax. Although United Gas had paid the taxes in question 
and the sales contracts clearly called for reimbursement of 
all taxes, the court of appeals, on summary judgment, denied 
recovery on its holding that United Gas’ activities were in 
interstate commerce and therefore the tax could not validly 
be applicable. The Supreme Court vacated the court of ap- 
peals decision to permit the parties to secure a state court 
construction of the municipal code. But neither the per curiam 
opinion of the Court nor the separate dissents of Justices 
Douglas and Harlan * raised any question as to the basic 
court of appeals holding that, as a matter of law, United Gas 
could not secure reimbursement if the tax was unconstitutional. 

As we pointed out in our brief in the Pan American cases 
(pp. 15-22), petitioners elected to gamble—largely at the 
expense of their customers—in the face of the widely recog- 
nized doubt as to the validity of the tax and their commit- 
ments to comply with the Commission’s refund orders. No 
principle of equity requires that purchasers who have diligently 
protected their own rights before the Commission should be 
required to bear the loss of petitioners’ choice not to protect 
their rights vis-a-vis the State of Louisiana. 


* Justice Douglas believed the tax was valid. 369 U.S. at 140. Justice 
Harlan thought the Supreme Court should then decide the constitutional 
issue, referring to “the necessity of its eventual adjudication by this 
Court” (p. 140). The district court, like the court of appeals and the 
Supreme Court, considered the validity of the tax to be the decisive and only 
issue. 176 F. Supp. 748, 751 (SD Ala). 
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IV. Union Oil’s objection to an alleged absence of “findings” 
is unavailable 

Union Oil now contends (Br., pp. 23-24) that the Commis- 
sion failed to make requisite formal findings. However, its 
“petition for rehearing” (R. 6197-6219) raises no such objec- 
tion to the order of March 5, 1962. Accordingly, it cannot 
now be considered by the Court. Section 19(b) of the Natural 
Gas Act (15 U.S.C. § 717r(b)) ; Sunray Mid-Continent Oil Co. 
v. F.P.C., 364 U.S. 187, 157; F.P.C. v. Colorado Interstate Gas 
Co., supra, 348 U.S. at 498; Panhandle Eastern Pipe Line Co. v. 
F.P.C., 324 U.S. 635, 647, 650; Dayton Power & Light Co. v. 
F.P.C., 102 AppDC 164, 251 F. 2d 875, 876, Street v. F.P.C., 
107 AppDC 327, 277 F. 2d 357. 


CONCLUSION 


For the reasons set forth in our brief in the Pan American 
cases, as supplemented above, the Commission’s order of 
March 5, 1962, should be affirmed. 

Respectfully submitted. 

RicHarp A. SoLoMon, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
Leo E. Forquer, 
Assistant General Counsel, 
JOSEPHINE H. Kien, 
Attorney, 
Federal Power Commission, 
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NovemsBeER 1962. 
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COUNTERSTATEMENT OF QUESTIONS INVOLVED 


In our opinion, the questions involved are: 

(1) Was a Commission decision substantively warranted 
which requires gas producers to refund the amounts collected 
from their customers subject to refund as reimbursement for 
a Louisiana gas gathering tax which was later held invalid 
by the Supreme Court of Louisiana? 

(2) Where Commission rate suspension orders required gas 
producers to refund to their customers the amount of filed rate 
increases in the event the Louisiana gas gathering tax was held 
to be invalid, and the producers unconditionally undertook and 
agreed to comply with the refund orders, should the producers 
be relieved of their refund obligation because they unilaterally 
chose to pay the tax without taking appropriate steps to pre- 
serve their rights to obtain refunds from the state when the tax 


statute was held to be invalid under the state constitution? 
(3) Is a Commission order rendered invalid by the absence 


of an oral hearing, where the basic issue in the proceedings con- 
cerns the construction of a written undertaking filed with the 
Commission, there are no disputed issues of fact, the parties 
are provided an opportunity to submit written evidence and 
argument, and there is no showing of prejudice resulting from 
the procedure adopted? 

(4) Is the Commission precluded by the provisions of Sec- 
tions 19 (a) and (b) of the Natural Gas Act, or otherwise, 
from reopening proceedings and correcting an erroneous order 
insofar as that order prejudiced the rights of parties who acted 
with diligence to seek relief from the erroneous action? 


(1) 
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pending 
Dayton Power & Light Co. v. F.P.C., 102 AppDC 164, 251 F. 2d 875. 
*Cases and othor authorities principally relied apon are marked by an asterisk. 
(a1) 
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Denver Stock Yard v. Producers Livestock Marketing Assn., 356 U.S. 
282, affirming, Producers Livestock Marketing Assn. v. United Page 
States 241 F. 2d 192 (CA10) 

Dyestuffs and Chemicals v. Flemming, 271 F. 2d 281 (CA8), certiorari 
denied, 362 U.S. 911 


Fay v. Douds, 172 F. 2d 720 (CA2) 
F.C.C. v. WIR, The Goodwill Station, 337 U.S. 265 
F.P.C. v. Colorado Interstate Gas Co., 348 U.S. 492 
Humble Oil & Refining Co. v. F.P.C., 236 F. 2d 819 (CAS), certiorari 
denied, 352 U.S. 967 
Hunt Oil Co. v. F.P.C., CA5 No. 19395, dismissed March 9, 1962 
(unreported) 
Legerlotz v. Rogers, 105 AppDC 256, 266 F. 2d 457, certiorari dis- 
missed, 362 U.S. 938. 
Louisiana-Nevada Transit Co. v. Fontenot, 233 La. 600, 97 So. 2d 409. 
Michigan-Wisconsin Pipe Line Co. v. Calvert, 347 U.S. 157. 
*Mississippi River Fuel Corp. v. F.P.C., 108 AppDC 284, 281 F. 2d 
17, 26, 27, 35 
Montana-Dakota Utilities Co. v. Northwestern P.S.C., 341 U.S. 246-_- 


*National Rifle Ass'n. v. Young, 77 AppDC 290, 134 F. 2d 524._ 21, 29, 36 
Panhandle Eastern Pipe Line Co., 13 FPC 53. 

Panhandle Eastern Pipe Line Co. v. F.P.C., 324 U.S. 635__-- 

Piister v. Northern Illinois Finance Corp., 317 U.S. 144 

Phillips Petroleum Co. v. F.P.C., CA10 No. 7022, petition for review 


Phillips Petroleum Co. v. F.P.C., 227 F. 2d 470 (CA10), certiorari 
denied sub nom. Michigan Wisconsin Pipe Line Co. v. Phillips 
Petroleum Co., 350 U.S. 1005. 

Placid Oil Co. v. F.P.C., CAS No. 19401, dismissed March 9, 1961 
(unreported) 

P.U.C. of Connecticut v. F.P.C., 205 F. 2d 116 (CA3) 

Shawmut Ass'n. v. S.E.C., 146 F. 2d 791 (CA1) 

Shell Oil Co., 20 FPC 105 

Southern Natural Gas Co. v. Roland, 240 La. 471, 123.So0. 2d 891___- 

Street v. F.P.C., 107 AppDC 327, 277 F. 2d 357 

Sun Oil Co. v. F.P.C., CA5 No. 19399, dismissed March 9, 1962 
(unreported) 

Sun Oil Co. v. F.P.C., 244 F. 2d 77 (CAS) 

Sun Oil Co. v. F.P.C., 256 F. 2d 233 (CA5), certiorari denied, 358 


Tennessee Gas Transmission Co. v. F.P.C., CADC No. 17126, petition 
for review pending. 
“Cases and other authorities principally relied upon are marked by an asterisk, 


Texas Gas Transmission Corp. v. F.P.C., 102 AppDC 59, 250 F. 2d 27.- 
Transcontinental Gas Pipe Line Corp. v. F.P.C., CADC No. 16510, 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16787, 16929 and 16978 


Pan AMERICAN PETROLEUM CORPORATION, PETITIONER 
Vv. 
FeperaL Power CoMMISSION, RESPONDENT, Unirep Fuew 
Gas CoMPANY, INTERVENOR 


Nos. 16794, 16963 and 17006 


Son Om Company, PETITIONER 
v. 
FeperaL Power CoMMISSION, RESPONDENT 


No. 17118 


Texaco INC., PETITIONER 
v. 
FeperaL Power CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL POWER 
COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


INTRODUCTORY STATEMENT 

There are pending in this Court * petitions by seven natural 
gas producers to review an order issued by the Federal Power 
Commission, respondent on March 5, 1962. That order finally 
disposed of 411 dockets involving rate increases filed under 746 
rate schedules. The filed rate increases covered reimbursement 
of an increased gas gathering tax levied by the State of Louisi- 
2In addition, there were filed one producer case in the Court of Appeals 
for the Tenth Circuit (Phillips Petroleum Co. v. F.P.C., No. 7022) and two 

(1) 


ana. The Supreme Court of Louisiana subsequently held the 
gathering tax to be invalid. 

By the action now sought to be reviewed, all the producer- 
petitioners were required to refund to their customers the 
amount of the rate increases collected as reimbursement of the 
tax.” 

The seven producer petitions for review of the Commission’s 
final substantive ruling have not been consolidated in this 
Court, and have different briefing schedules. However, since 
they are all directed against the same refund requirement, for 
the sake of economy and simplicity of litigation we are asking 
leave to file this one brief covering the three cases in which 
we have already been served with petitioners’ briefs, namely, 
Pan American Petroleum Corp. v. P.F.C., No. 16978; Texaco 
Inc. v. F.P.C., No. 17118; and Sun Oil Co. v. F.P.C., No. 17006.° 

Both Pan American and Sun.also filed petitions (Nos. 16787 
and 16794, respectively) to review an order of August 30, 1961, 
reopening the proceedings, and both filed petitions (Nos. 16929 
and 16963) to review the final order of March 5, 1962, before 
their applications for rehearing were denied by the Commis- 
sion. The Commission has moved to dismiss these four peti- 
tions. This Court ordered the Commission’s motions to dis- 
miss held in abeyance and consolidated the three petitions of 
each producer for briefing and argument. For all practical 
purposes those petitions are now moot, since the issues there 
sought to be raised may now properly be considered in connec- 
tion with review of the Commission’s final action. For the sake 
of the record, however, and to maintain the principle that in- 
terlocutory, non-final action by the Commission is not review- 


in the Fifth Circuit (Union Texas Petroleum v. F.P.C., No. 19709, and Con. 
tinental Oil Co. v. F.P.0., No. 19772). Union Texas has been ordered trans- 
ferred to this Court, and a motion is being filed in the Tenth Circuit to 
transfer Phillips. In the Continental case, a joint motion has been filed 
to have the case held in abeyance pending decision in the other cases. 
This joint motion is identical to the one filed in this Court in Cities Service 
Production Co. v. F.P.C., No. 17117, and granted on August 16, 1962. 

*There is also pending one petition by a customer to whom the Com- 
mission did not order any refund. Tennessee Gas Transmission Co. v. F.P.0., 
No. 17126. That case raises issues different from those in the producer 
cases. 

* We expect that the arguments advanced herein will in major part apply 
in the remaining producer cases, and we shall avoid repetition therein. 


able except in connection with review of the final action, after 
application for rehearing, we hereby renew our motions to 
dismiss Nos. 16787 and 16929 (Pan American) and Nos. 16794 
and 16963 (Sun).‘ 


COUNTERSTATEMENT OF THE CASE 


Petitioners, producers of natural gas in Louisiana, attack 
the Commission’s action in requiring them to refund to their 
customers amounts which the customers paid to petitioners 
in reimbursement of an increase in a gas gathering tax which 
petitioners paid to the State of Louisiana between August 
1 and December 1, 1958. The purchasers under the rate sched- 
ules here involved were United Fuel Gas Company, Trans- 
continental Gas Pipeline Corporation (Transco) and Texas 
Gas Transmission Corporation. 

The one cent per Mef supplemental gathering tax (Act 
No. 8, approved June 16, 1958, 47 La. Rev. Stat. 1950 § 678) 
went into effect on August 1, 1958, and was permanently 
suspended by act of the Louisiana legislature as of December 
1, 1958 (Act No. 3, Ex. Sess., 1958; 47 La. Rev. Stat. § 681.1). 
Immediately before August 1, 1958, Louisiana had in effect 


a 3 mill per Mef gas severance tax (47 La. Rev. Stat. 1950 
§ 633(8)) and a 1¢ per Mef gas gathering tax (47 La. Rev. 
Stat. 1950 § 671). 

In 1954 Bel Oil Corporation had instituted litigation in a 
state trial court seeking a declaration that the gathering tax 
was invalid. Bel Oil Corp. v. Fontenot, 19th Jud. Dist. Ct. 
No. 51809.° That litigation was pending when the increase 


“In addition, Hunt Oil Co., Sun, Placid Oil Co., and F, A. Callery, Inc. 
petitioned for review of the August 30, 1961, order in the Court of Appeals 
for the Fifth Circuit (CA 5, Nos. 19395, 19399, 19401 and 19403). Those 
petitions were all dismissed by order of that court on March 9, 1962. 

"In February 1954 the United States Supreme Court declared invalid 
ander the Commerce Clause of United States Constitution a Texas gather- 
ing tax statute substantially identical to that of Louisiana. Michigan- 
Wisconsin Pipe Line Co. v. Calvert, 347 U.S. 157. On this authority, 
the Supreme Court of Louisiana invalidated the original Louisiana gather- 
ing tax in 1957. Louisiana-Nevada Transit Co. v. Fontenot, 233 La. 600, 
97 So. 2d 409. However, even before the Loutsiana-Nevada decision, 
the Louisiana legislature had amended the statute there involved, in an 
attempt to meet the United States Supreme Court’s ruling in Michigan- 
Wisconsin (Act No, 45, 1954; 47 La. Rev. Stat. § 678(2) ). 
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in the gathering tax went into effect. The trial court even- 
tually held that the gathering tax was invalid under a pro- 
vision of the Louisiana constitution (Art. 10, Sec. 21) which 
authorized a gas severance tax and then prohibited any ad- 
ditional taxes on gas. This decision was later affirmed by 
the Louisiana Supreme Court. Bel Oil Corp. v. Fontenot, 
238 La. 1002, 117 So. 2d 571; Southern Natural Gas Co. v. 
Roland, 240 La. 471, 123 So. 2d 891. 

All of the rate schedules of Louisiana gas producers on file 
with the Commission before August 1, 1958, contained pro- 
visions for tax reimbursement. While there were variations 
among those provisions, the effect of the majority of them 
was to require customer pipelines to reimburse the pro- 
ducers for a greater proportion of the total taxes if the gather- 
ing tax was increased than if the severance tax was increased 
(e.g., Pan American Rate Schedule, 78, R. 25-26; Sun RS 
38, R. 3129-3131; Texaco RS 2, R. 8513-8514). 

On July 11, 1958, the Commission issued Order No. 206, 
(20 FPC 28, 23 FR 5431), which authorized producers, on 
or before August 1, 1958, to file on less than 30 days’ notice 
rate schedule changes reflecting the additional 1¢ per Mef 
Louisiana gas gathering tax. Order No. 206 stated inter alia 
that, in view of fact that several gas companies had indicated 
their intention to contest the validity of the tax by litigation, 
the Commission would suspend the rate increases for one day 
“to assure appropriate refund, in the event said Act No. 8 of 
1958 should be declared unconstitutional by final judicial deci- 
sion, of payments made pursuant to rate schedule changes pro- 
posed as a result of such legislation.” Seven hundred and forty- 
six rate schedule changes were filed pursuant to Order No. 206. 
In July and August, 1958, they were all suspended for one day 
by orders which provided for refund in the event the tax were to 
be declared invalid. E.g., Pan American Docket No. G-15641, 
R. 151, 1952; Shell Oil Co., 20 FPC 105, 106. The Commission 
there ordered that: 

(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently effec- 


tive rate and charge and the proposed increased rate 
and charge hereby allowed to become effective in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be in- 
valid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the said 
Act No. 8 of 1958, then, and in that event, a proportion- 
ate part of the interest so received by the Respondent 
herein shall be passed on and paid to the persons entitled 
thereto at such times and in such amounts, and in such 
manner as may be required by final order of the Com- 
mission. * * * 


As required by the suspension orders (e.g., R. 153; 20 FPC at 
107), all of the producers filed with the Commission formal 
documents by which they agreed and undertook to comply with 
the terms and conditions of the refund paragraph of the sus- 
pension orders (E.g., Pan American Docket No. G-15641, R. 
154). 

Late in September 1958, the Louisiana Collector of Revenue 


filed an “informal complaint” with the Commission (R. 161- 
162). He there expressed his desire to avoid a judicial test 
of the gathering tax and advised the Commission that several 
gas producers had indicated their willingness to pay the tax 
but their “fear” of doing so without protest because of the 
Commission’s Order No. 206 and the suspension orders. He 
stated that because the tax returns were due the next month 
time was of the essence, and he therefore requested a conference 
of state officials and Commission personnel. He further re- 
served the right to file a later “formal” complaint. 

On October 2, 1958, Mr. Kuykendall, then Chairman of the 
Commission, addressed a reply to the Louisiana Collector (R. 
163-164). That letter stated that the Commission had acted 
in the knowledge that litigation was contemplated and thus 
there had been no intention to “force litigation of the State’s tax 
statutes regardless of the wishes of the parties primarily in- 
volved.” The Chairman’s letter proceeded to say that if— 


no litigation is timely instituted challenging the tax 
statutes—or if instituted and unsuccessful—the Com- 
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mission may vacate the aforementioned suspension or- 
ders, or otherwise relieve the subject seller from any 
refund obligation. On the other hand, if litigation is 
instituted and the tax statutes declared unconstitu- 
tional—and refunds to the taxpayer result therefrom, 
the Commission has the fullest opportunity available to 
it under the Natural Gas Act to require refunds from 
sellers to purchasers, under filed rate schedules, of appro- 
priate amounts of any refunds received by the producers. 


Louisiana tax officials then conferred with Commission per- 
sonnel, after which, on October 28, 1958, Chairman Kuykendall 
wrote another letter to the Louisiana Collector (R. 165-166). 
This letter concluded that “it would not appear appropriate to 
amend Order No. 206” (R. 166). The next day, October 29, 
1958, the Commission issued a press release concerning the 
Commission’s advice to the Louisiana Collector that Order No. 
206 would not be amended (App. A, infra, pp. 39-40; see R. 
708). 

Many producers, including all of the petitioners in this Court, 
proceeded to pay the gathering tax without protest. 

On November 17, 1958, effective December 1, 1958, the 
Louisiana legislature suspended the gas gathering taxes amount- 
ing to 2¢ per Mef and simultaneously imposed a 2¢ per Mef 
increase in the gas severance tax (Act No. 3, Ex. Sess., 1958, 47 
La. Rev. Stat. § 681.1). It was late in 1959 and 1960 that the 
Louisiana Supreme Court issued its decisions that the state 
constitution precluded imposition of any gathering tax. Bel 
Oil Corp. v. Fontenot, supra, 288 La. 1002, 117 So. 2d 571; 
Southern Natural Gas Co. v. Roland, supra, 240 La. 471, 123 
So. 2d 891. 

On February 21, 1961, the Commission issued an “Order Re- 
quiring Refunds and Terminating Proceedings” (R. 169-192). 
That order summarized the suspension orders and referred to 
the Bel Oil Corp. and Southern Natural Gas Co. decisions of the 
Louisiana Supreme Court, supra. It then ordered that the filed 
rate increases “are disallowed and Respondents shall refund 
their respective purchasers the amounts collected under the 
respective agreements and undertakings filed in compliance 
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with the Commission’s orders herein together with a propor- 
tionate part of any interest received from the State of 
Louisiana.” 

The following is a brief summary of the pertinent orders sub- 
sequently issued by the Commission. Relevant procedural 
steps taken by the parties are summarized in Point III of the 
Argument, infra, pp. 30-31. 

On April 14, 1961, the Commission granted 35: producer 
applications for rehearing of the February 21, 1961, order as 
applied to about 70 dockets, including those involved in the 
present cases (R. 392-394). Then, on May 29, 1961, the Com- 
mission issued an order (R. 424-429) modifying the refund 
provision of the February 21, 1961, order. The modified pro- 
visions required the producers to refund “a proportionate part 
of any refunds, including interest thereon, received from the 
State of Louisiana as a result of the invalidity of the Section 
678 Louisiana Gas Gathering Tax” (R. 429). At the same 
time, the Commission denied a petition for intervention by 
Transcontinental Gas Pipeline Corporation (Transco).° 

On August 30, 1961, the Commission issued the order re- 
opening all of the proceedings and granting intervention to 
Transco, as well as to other purchasers (R. 478). That order 
provided an opportunity for the parties to file statements of po- 
sition, with written evidence appended “If any party wishes 
to take the position that the receipt of evidence in the record is 
necessary” (R. 479). 

On March 5, 1962, the Commission entered the substantive 
order which is now under review. As to the dockets involved 
in the present cases, it provided that (R. 712) respondents— 


shall refund to said purchasers the amounts collected 
under the respective agreements and undertakings filed 
in compliance with the Commission’s suspension orders 
herein, together with a proportionate part of any interest 
received from the State of Louisiana. 


‘Transco filed in this Court two petitions for review of the May 29, 1961, 
order, one before, the other after, rehearing was denied (Nos. 16510 and 
16538). The Commission’s motion to dismiss those petitions was ordered 
held in abeyance by order of the Court issued on March 9, 1962. We assume 
that opposition to our motion to dismiss will be withdrawn if the order of 
March 5, 1962, here under review, is affirmed. 
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It also required that customers receiving refunds under the 
order pass them on to their customers if so obligated by con- 
tract or settlement agreement (R. 712). This refund require- 
ment was made applicable to all rate increases in which the 
Commission ruled that the purchasers had diligently preserved 
their rights. (See Point III, infra, pp. 29-35.) As to all pur- 
chasers (or their customers) who were found not to have rea- 
sonably objected to the May 25, 1961, order, the Commission 
vacated the reopening order of August 30, 1961.’ 

On April 13, 1962, the Commission denied Pan American’s 
application for rehearing (R. 792) and on April 26, 1962, denied 
all other applications for rehearing (R. 796).* 


SUMMARY OF ARGUMENT 


I. Just and reasonable rates should cover only those costs 
(including a reasonable return on net investment) incurred by 
2 utility under economical and efficient management. Regu- 
lated rates should not include reimbursement of an unlawful 
tax the payment of which may be avoided by the utility. The 
Commission was substantively warranted in protecting con- 
sumers from bearing the cost of an unlawful tax where the 
sellers, unilaterally and for reasons of their own self interest, 
chose to pay an unlawful tax, known to be of doubtful legality 
and subject to challenge, without preserving their available 
rights to refund from the state. 

II. A. Commission orders issued before the unlawful tax 
became effective required that the sellers refund the entire 
amount of the tax reimbursement if the tax was later judicially 
declared to be invalid. Asa condition precedent to collecting 
reimbursement for the tax, the producers unconditionally agreed 
to comply with that requirement. Correspondence before the 
tax was paid between the state tax collector and the Com- 
mission Chairman confirmed the fact that the Commission’s 
orders required the producers to make refund of the tax reim- 
bursement if the tax was invalid regardless of whether the 


"This phase of the March 5, 1962, order is the object of attack in No. 
17126, filed by Tennessee Gas Transmission Co. 

*Sun requested (R. 2578, 2580) and was granted (R. 801) an extension 
of time to comply with the refund order until after completion of judicial 
review proceedings. 
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producers secured tax refunds from the state. The record is 
clear that, in paying the subsequently invalidated Louisiana 
gathering tax without protest, petitioners did not rely and could 
not have relied on any actions or statements by or on behalf 
of the Commission. 

B. So far as the present cases are concerned, the Commis- 
sion’s order of March 5, 1962, imposed the same refund obliga- 
tion that had been imposed before the tax went into effect and 
had remained unchanged until May 29, 1961, about two and a 
half years after the tax was legislatively “suspended.” Thus, 
the order of March 5, 1962, did not retroactively or retrospec- 
tively change or affect the legal situation as it existed during 
the refund period involved. 

C. When the Commission reopened the proceedings August 
30, 1961, it provided all parties an opportunity to present writ- 
ten argument and evidence. Petitioners’ own evidence sup- 
ports the Commission’s decision and there are no disputed 
issues of fact. The procedure which was followed met all re- 
quirements of due process, and petitioners have not shown any 
prejudice from the absence of an oral hearing. 

III. The Commission had jurisdiction to reverse the order 
of May 29, 1961, which had denied refunds to purchasers who 
applied for administrative rehearing or petitioned for judicial 
review of the May 29, 1961, order. The Commission is not 
precluded from reopening and reconsidering a case more than 
30 days after timely filing of an application for rehearing, and 
where the Commission does so, such an applicant for rehearing 
may be accorded reconsideration without having to file a peti- 
tion for judicial review in order to protect his rights. Section 
19 of the Natural Gas Act does not require that a party seek to 
have a court order the Commission to take action which the 
Commission is willing to give voluntarily. 

Congress has given the Commission broad power to amend 
and rescind its orders. Such power is not dependent on or re- 
stricted by the action or inaction of parties in seeking rehearing 
or review, except as necessary to prevent confusion while an 
order is subject to being affirmed, modified, or set aside by a 
court. The Commission’s order of August 30, 1961, reopening 
the proceedings, was seasonably taken and did not disturb 
intervening rights or cause any hardship to petitioners. 
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ARGUMENT 


I. Purchasers of gas should not be required to shoulder the 
cost of unlawful taxes 


The fine-spun procedural and technical embellishments 
which have been embroidered in these cases tend to obscure the 
basic fabric. The substantive issue, which petitioners vir- 
tually ignore, is whether purchasers of natural gas should be 
required to shoulder the burden of unlawful taxes the incur- 
rence of which could have been avoided by the sellers. In the 
order under attack, the Commission ruled that those purchasers 
who had diligently preserved their legal rights before the Com- 
mission should not be saddled with such unlawful costs simply 
because the sellers voluntarily and unilaterally chose not to 
preserve their legal rights vis-a-vis the state taxing authority. 
Before examining the embroidery, we shall show that the un- 
derlying fabric—the Commission’s substantive ruling—is 
fully warranted. 

As set forth above, the problem originated when the State of 
Louisiana imposed a tax of doubtful validity on the gathering 
of gas. By contracts the Louisiana gas producers, including 
petitioners, were entitled to recover from their customers speci- 
fied percentages of any such tax paid to the state. 

It is not disputed that such reimbursement of a newly im- 
posed tax constitutes a rate increase under Section 4 of the 
Natural Gas Act. Since the tax, if due and payable, unques- 
tionably constituted a cost increase to the producers over and 
above their presumptively just and reasonable rates,® and the 
pipelines had contractually agreed to bear a stipulated portion 
of such cost increase, the Commission obviously would have no 
objection to permitting the rate increase. 

On the other hand, it would be inconsistent with the basic 
consumer-protection purpose of rate regulation for the Com- 
mission to require or permit consumers to shoulder the burden 
of taxes which need not be paid, or which, if paid under pro- 
test, could subsequently be recovered back. It is long-estab- 


* While some of the rate schedules were the subject of other rate pro- 
ceedings, the state tax reimbursement item was considered in the present 
proceedings separately from all other rate questions involved in other in- 
dividual proceedings. 
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lished law that regulated rates shall include only those costs 
incurred by a utility “under efficient and economical manage- 
ment.” Bluefield Co. v. Public Service Comm., 262 U.S. 679, 
693. See Acker v. United States, 298 U.S. 426, sustaining a 
rate order of the Secretary of Agriculture which disallowed part 
of the costs incurred by a stockyard in securing and maintain- 
ing business. The Court there said (pp. 430-431) : 


* * * The contention is that the amount to be expended 
for these purposes is purely a question of managerial 
judgment. But this overlooks the consideration that 
the charge is for a public service, and regulation cannot be 
frustrated by a requirement that the rate be made to 
compensate extravagant or unnecessary costs for these or 

any purposes *—* + P°] 
As is often true in rate cases, the Commission could not here 
rely on the producers’ economic self-interest to minimize their 
“tax costs. There was little, if any, motive of self-interest for 
the producers to resist an illegal tax exaction if they were assured 
of reimbursement of all or at least the major portion thereof. 
In fact, while the economic interests of the purchasers un- 
questionably called for resisting payment of the gathering taxes, 
the exact opposite was true as to many of the producers. As 
indicated in the Commission’s order of March 5, 1962, an at- 
tempt had been made to rationalize the producers’ failure to 
protest the gathering tax on the basis of a fear that such protest 
“would have encouraged the State of Louisiana to raise its 
severance tax in order to replace lost revenues” (R. 710). But, 
as the Commission further observed, it was not a matter “of 
unilateral concern” to the producers whether, under the cir- 
cumstances, forfeiture of the right to refund of the gathering 
taxes was advisable. The concern of many producers to avoid 


*In a companion case (CA 5, No. 19709, transferred to this Court, supra, 
‘p. 1, nm. 1): Union Texas Petroleum Suggests (Br. 22) that it and other pro- 
ducers refrained from protesting the gathering tax out of concern for the 
adverse effect on the Louisiana school system if it were to be deprived of 
these tax revenues. Noble as this motive may be. a public utility cannot 
‘choose to make a2 voluntary contribution, at its customers’ expense, to any 
cause it happens to believe is 2 worthy one. The Commission had allowed 
2 rate increase to reimburse the producers for a tax, not to permit a con- 
tribution to the Louisiana school system. 
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replacement of the gathering tax by an equivalent increase in 
the severance tax is explicable by reference to the tax reimburse- 
ment provisions of their various rate schedules. In general, 
they were so written that the pipeline-customers were required’ 
to bear a higher proportion of the gathering tax than of an 
increased severance tax (e.g., Pan American Rate Schedule 78, 
R. 24-26; Sun RS 38, R. 3129-3130; Texaco RS 6, R. 8807— 
8809). Thus, Louisiana’s eventual replacement of the gather- 
ing tax by an increased severance tax (supra, p. 6) resulted: 
in a net saving to the pipelines under many rate schedules. 
This net reduction in rates is reflected in filings made by Pan 
American pursuant to Order No. 210, 20 FPC 785. See, e.g., 
Supp. 3 to Rate Schedule 190, Docket No. G—-10002; Supp. 7 
to RS 78, Dkt. No. G-9500; Supp. 8 to RS 14, Dkt. G-4074. 
Texaco, petitioner in No. 17118, and Sun, petitioner in Nos. 
16794, 16963 and 17006, reported similar net reductions in rates- 
when an increased severance tax was substituted for the sus- 
pended gathering tax. See, e.g., Supp. 6 to Texaco RS 2, Dkt.. 
G-13433; Supp. 6 to Sun RS 38, Dkt. No. G-13444. 

Upon enactment of the legally questionable supplemental 
gathering tax, the Commission lost no time in adapting its 
statutorily prescribed procedures to the situation presented 
until a definitive state court ruling could be secured. On 
July 11, 1958, the Commission issued Order No. 206 (20 FPC 
28, 23 FR 5431), which provided that on or before August 1, 
1958, rate schedules reflecting the supplemental gathering tax 
could be filed on less than 30 days’ notice. The Commission 
there said (20 FPC at 29): 


A number of affected natural-gas companies have 
advised the Commission that litigation is to be instituted 
challenging the constitutionality of the aforesaid Act 
No. 8 of 1958 of the State of Louisiana. In view of this 
fact, and to assure appropriate refund, in the event said 
Act No. 8 of 1958 should be declared unconstitutional by- 
final judicial decision, of payments made pursuant to- 
rate schedule changes proposed as a result of such legis- 
lation, the Commission proposes to suspend for one day- 
beyond the date they would otherwise become effective 
any such rate schedule changes. 
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The producers thereupon filed increased rates and, in July 
and August, the Commission issued orders suspending the 
increases for one day, after which they were permitted to go 
into effect subject to refund. As required by the suspension 
orders, all the producers filed with the Commission express 
agreements and undertakings to comply with the refund 
provisions. 

The gathering tax returns were due in October (R. 162). A 
Louisiana statute (47 La. Rev. Stat. 1950 § 1576) provides 
initially that one may contest the validity of any tax by paying 
it under protest and then instituting suit to recover it back 
within thirty days. It goes on to provide— 


* * * that upon request of a person and upon proper 
showing by such person that the principle of law in- 
volved in an additional assessment is already pending 
before the courts for judicial determination, the said 
person, upon agreement to abide by the decision of the 
courts, may pay the additional assessment under pro- 
test, but need not file an additional suit. In such cases 
the tax paid under protest shall be segregated and held 


by the officer designated by law for the collection of 
the said tax until the question of law has been deter- 
mined and shall then be disposed of as therein provided. 


As previously stated (supra, pp. 3-4), when the supple- 
mental gathering tax was enacted and payable, litigation was 
pending involving the validity of the gathering tax under both 
federal and state law. Bel Oil Corp. v. Fontenot, supra, 238 
La. 1002, 117 So. 2d 571, which definitively struck down the gas 
gathering tax, had been instituted in the 19th Judicial District 
Court on December 6, 1954 -(No. 51809). While the tax in- 
crease involved in the present proceeding -was imposed by a 
statute supplemental to that involved in the Bel case, the 
“principle of law” determining validity was identical as to the 
two statutes. The holding in the Bel case was that Article 10, 
Section 21, of the Louisiana constitution proscribed any gas tax 
other than or in addition to the gas severance tax then in effect 
(47 La. Rev. Stat. 1950 §§ 631, 633(8) ). Obviously that “prin- 
ciple of law” would be as applicable to the increase in gather- 
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ing tax as to the original gathering tax. The legislative action 
suspending the gathering taxes because of question as to their 
validity treated them as a unit (Act No. 3, Ex. Sess. 1958, 47 
La, Rev. Stat. § 681.1, supra). The Bel case has always been 
considered as controlling as to the validity of tax involved in the 
present case.* 

In addition, as stated in Order No. 206, the Commission had 
been advised that additional litigation attacking the supple- 
mental gathering tax would be instituted (20 FPC at 29; ef. 
R. 163, 166, 187). 

Any producer could have protected his right to refund of 
the gathering tax by the simple expedient of paying the tax 
under protest and agreeing to be bound by the outcome of 
litigation conducted by others. Petitioners’ pipeline cus- 
tomers (and, a fortiori, their customers), not being engaged in 
production or gathering of gas, and thus not taxpayers, were 
undoubtedly in no position themselves to preserve any right 
of refund by the state although they were paying the lion’s 
share of the tax. It was thus within the functions and discre- 
tion of the Commission to exercise its regulatory powers over 
the producers in such a manner as to assure the necessary pro- 
tection to ratepayers. 

We respectfully submit that under the circumstances it was 
eminently reasonable for the Commission to require the pro- 
ducers to hold their customers harmless against payment of 
an invalid tax2* Indeed, we do not understand that any of 
the petitioners seriously contests this view as a general prin- 
ciple of proper rate regulation. As we understand their 


3 The Louisiana tax collector’s letter to the Commission of September 23, 
1958, (R. 161) clearly assumes that any: taxpayer may take advantage of 
a judicial declaration of invalidity by following the simple protest procedure 
of the statute. It thus effectively refutes Pan American’s implied suggestion 
(Br. p. 36) that some sort of bilateral agreement by the taxpayer and the 
Collector would be necessary and that the Collector might refuse to make 
any such agreement. Neither Pan American nor any. other producer has 
indicated that it ever attempted to invoke the protest mechanism. 

*® We do not mean to imply that the Commission could not properly make 
the same requirement even if compliance would have entailed recourse to 
the courts by each producer. 

™ We express no opinion on the question which would have been presented 
if no question had been raised as to the validity of the tax before the rate 
increases were filed and the tax was paid. 
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position, they contend only that the Commission did not im- 
pose such a requirement and/or that: subsequent events in 
these proceedings precluded the Commission from applying 
this regulatory approach to them. Points II and III of this 
brief are addressed to those contentions. 


II. The indisputable record facts preclude any equitable claim 
by- petitioners 


Running throughout the producers’ arguments is the re- 
curring theme that they have been inequitably treated in the 
present proceedings. While avoiding the use of recognized 
legal terminology, petitioners in effect seek to invoke an estop- 
pel against the Commission. The indisputable facts of record, 
however, preclude any successful claim to “equitable” rights 
on the part of the producers. 


A. Petitioners did not and could not act in reliance on any action or 
statement by the Commission 


1. As the Commission said in the March 5, 1962 (R. 707) 
order, the ultimate substantive question presented in these 
cases “depends, in part at least, upon the meaning of the Com- 


mission’s original orders in 1958.” Ordinarily Commission rate 
suspension orders constitute interlocutory, non-final action, not 
determinative of any refund obligation. Teras Gas Transmis- 
sion Corp. v. F.P.C., 102 AppDC 59, 250 F. 2d 27; Columbian 
Fuel Corp. v. F.P.C.,99 AppDC 241, 239 F. 2d 61; Humble Oil 
& Refining Co. v. F.P.C., 236 F. 2d 819, 822-823 (CAS), cer- 
tiorari denied, 352 U.S. 967; Sun Oil Co. v. FP.C., 244 F. 2d 
77 (CA5). But the suspension orders in the present cases 
were significantly different from the usual ones in that they 
did purport to establish and define future refund rights 
and obligations. Cf. Phillips Petroleum Co. v. FP.C., 227 F. 
2d 470, 475 (CA10), certiorari denied sub nom. Michigan 
Wisconsin Pipeline Co. v. Phillips Petroleum Co., 350 US. 
1005; Atlantic Seaboard Corp. v. F.P.C., 201 F. 2d 568, 572 
(CA4). Specifically, they provided: 


(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
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Commission, the difference between the presently ef- 
fective rates and charges and the proposed increased 
rate and charges hereby allowed to become effective in 
the event the additional tax of one cent per Mcf levied 
by the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the said 
Act No. 8 of 1958, then, and in that event, a propor- 
tionate part of the interest so received by the Respond- 
ent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and 
in such manner as may be required by final order of the 
Commission. * * * [Emphasis supplied.] * 
The first sentence unequivocally provides that the respondent 
“shall refund * * * the difference between the presently effec- 
tive rates * * * and the proposed increased rates * * * in 
the event the additional tax * * * is for any reason held to 
be invalid.” Thus, the Commission then and there ruled that 
if the tax was invalidated, the tax reimbursements paid by the 
gas purchasers were unjustified under Section 4 of the Natural 
Gas Act and were to be refunded hy the producers. Neither 
the refund obligation nor its measure was dependent on further 
action by the Commission. Future Commission orders were 
contemplated only for the purpose of translating the refund 
requirement into specifics as to names, dates and dollars-and- 
cents amounts. Such specific translations of the prescribed 
formula were not essential to the legal force of the refund obli- 
gation, but were asound administrative technique for obviating, 
to the greatest extent possible, sources of potential disagree- 
ment. For example, without such a provision, there might 
have been some disagreement as to whether the refund obliga- 
tion had fully matured when the state trial court rendered its 
decision or, on the other hand, only after the Louisiana Supreme 
Court had acted. It was also possible that by the time the 
judicial declaration of invalidity had been made, the producers 
might have acquired some rights of setoff which the Commission 


* Unless otherwise stated, all emphasis in this brief is ours. 
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‘would recognize and allow, thus affecting the net cash amount 
to be repaid. But it was only details of that type which the 
language of the suspension orders left open; the basic obliga- 
‘tion to refund the full amount of the increase if the tax was de- 
clared invalid was not left open. Cf. Mississippi River Fuel 
Corp. v. F.P.C., 108 AppDC 284, 281 F. 2d 919. 

The absolute nature of the obligation to refund the tax reim- 
bursement in the event of a judicial declaration of invalidity 
is brought into sharp focus by contrast with the careful wording 
‘of the second sentence, which requires the producer to pass on 
to the purchaser a proportionate share of any interest the pro- 
ducer might receive from the State of Louisiana in connection 
with a taxrefund. While the producer’s principal refund obli- 
‘gation was personal and primary, his obligation as to interest 
was only secondary or derivative, contingent upon his receiving 
interest from the state. The principal refund obligation de- 
pended solely on a judicial declaration of invalidity; the obli- 
‘gation to refund “interest” payments depended on the sellers’ 
receipt of arefund with interest from the state. 

Thus, when any producer formally undertook, as they all did 
(see, e.g., R. 154), “to Comply with the Terms and Conditions 
of Paragraph (D)” of the suspension order, he could not reason- 
ably have believed that he was agreeing to make refund only 
if he chose to protect his right to a refund from the state. Any 
producer who filed such undertaking and agreement without 
seeking clarification, if he had any doubt as to its meaning, must 
certainly be held to the consequences of his act. 

Of course, the producers were free to gamble that the gather- 
ing tax would not be declared invalid. And the producers were 
also free to base their actions upon the hope that the Commis- 
sion might (assuming it legally could) subsequently relieve 
them of their freely assumed obligations. But that would be 
their personal decision ; nothing in the Commission’s suspension 
orders encouraged them to believe that they could take such 
gambles. 

2. The record makes it clear that, despite their present prot- 
estations, the producers did not rely on orders, rulings and state- 
ments by the Commission in deciding not to pay the tax under 
protest. On September 23, 1958, after the producers had filed 
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their refund undertakings, Mr. Roland, the Louisiana Collector 
of Revenue, in an “informal complaint,” advised the Commis- 
sion that many producers had expressed their “fear” of paying 
the gathering tax without protest because of the Commission’s 
Order No. 206 and the suspension orders. The Louisiana Col- 
lector said, inter alia (R. 161): 


* * * Naturally, the State is hopeful that ihaxdon 
concerning this tax may be avoided * * *. Many of 
these taxpayers have expressed a desire to discharge the 
obligation imposed upon them by law without litigation 
but have expressed a fear of the possible consequences 
arising from FPC Order 206 and the individual rate 
change orders issued thereunder. They are concerned 
particularly over their position should someone success- 
fully challenge the constitutionality of the tax at some 
time after their taxes have been paid without protest. 


Petitioners now * appear to argue that Commission Chair- 
man Kuykendall’s reply of October 2, 1958, to Mr. Roland led 
them to believe they could safely waive or forfeit their rights 
to tax refunds because, despite their prior formal commitments, 
the Commission would not require them to make refund to their 
customers if they elected to forego their state rights. Peti- 
tioners have never explained just why they believed the Com- 
mission, or its Chairman, could, by informal correspondence 
with non-parties, make commitments waiving rights which 
might legally have vested in the customers under the suspen- 
sion orders and the producers’ undertakings pursuant thereto. 
At the least, the producers must be held to have known that 
their customers would have a right to be heard. 

In any event, the correspondence between Messrs. Roland 
and Kuykendall provides no comfort for petitioners. Ad- 
mittedly, the Chairman’s letter of October 2, 1958, sought to 
avoid giving any unnecessary offense and was placatory in its 
overall tone. But, even so, it made clear that the Commission 
was concerned with “protecting the interest of those who are 

Even Texaco appears now to rely on the October 2, 1958, letter (Br. 
pp. 6, 26), although in its Statement of Position before the Commission it 


said that “Texaco does not contend now that it relied on the letter of 
October 2, 1958.” (R. 8572). 
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ultimately required to bear the burden of the tax.” Nothing in 
the letter remotely supported the view that the suspension 
orders as written required the producers to make refunds only 
if they received refunds from the state; the most comfort that 
was given them was the suggestion that under certain con- 
tingencies “the Commission may vacate the aforementioned 
suspension orders, or otherwise relieve the subject seller from 
any refund obligation” (R. 164).° The Chairman thus justi- 
fied the producers’ fear that the suspension orders as written 
imposed on them an obligation to refund irrespective of 
their securing refunds from the state. 

Understandably this letter appears not to have allayed Mr. 
Roland’s fears, and a conference was thereafter held. At the 
conference, representatives of the State of Louisiana requested 
that. Order No. 206 be amended. On October 28, 1958, Chair- 
man Kuykendall advised Louisiana unequivocally that the 
Commission would not at that time amend Order No. 206. 
And it never was amended. 

The chairman’s second letter, the one of October 28, made it 
crystal clear that Order No. 206 and the suspension orders 
Meant exactly what they said, namely, that if the Louisiana 
gathering tax were declared invalid, all producers would be re- 
quired to refund to their customers the amount of tax reim- 
bursement which their customers had paid. For example, it 
said that the orders “merely sought to protect ultimate con- 
sumers in a proper manner against payment of operating ex- 
penses which included the tax if the tax is held to be invalid” 
(R. 165). The letter referred to 1954 Commission orders 
establishing the rule that a natural gas company may not be 
permitted reimbursement by its customers for taxes paid under 
an invalid statute regardless of its ability or inability to secure 
refunds from the taxing authority (R. 165). Leaving nothing 
to chance or possible misconstruction, the Chairman explicitly 
summarized the earlier Commission rulings as follows: 

* * * in Opinion No. 278, El Paso Natural Gas Com- 
pany, Docket No. G-2018, issued November 26, 1954 
(13 F.P.C. [421]), the Commission refused to allow aa 


* Manifestly the Chairman could not, nor did he purport to, commit the 
Commission at some future time to vacate its outstanding orders. 
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an operating expense a payment by El Paso of a some- 
what similar tax under a Texas statute subsequently. 
declared invalid, notwithstanding the failure of El Paso 
to make its tax payments to the State under protest. 
A similar ruling was made in Opinion No. 269, Pan- 
handle Eastern Pipe Line Company, issued April 15, 
1954 (13 F.P.C. [53]). 


The concluding paragraph of the October 28 letter read (R. 
166): 

The Federal Power Commission has no desire to force 
the testing of a State statute and it is not doing so in 
the present instance. Nevertheless, before adopting 
Order No. 206, it was advised by a number of pipeline 
companies subject to the Natural Gas Act that they in- 
tended either to test the Louisiana gathering tax or 
would see that a test suit was filed. Therefore, in 
order to protect ultimate consumers against imposition 
of tax expense held to be unlawful, some steps had to 
be taken along the lines of Order No. 206 and the orders 
subsequently issued thereunder. Some of the companies 


which previously advised the Commission that the 
Louisiana law would be tested in court have again ad- 
vised the Commission to the same effect. Under these 
circumstances, it would not appear appropriate to amend 
Order No. 206. 


Thus, the Chairman’s second letter of October 28, 1958, 
could have left no doubt in anyone’s mind. It defies reason 
to argue, as petitioners do, that they relied on Chairman Kuy- 
kendall’s statements to Mr. Roland when the Chairman’s 
unequivocal conclusion to that correspondence was that the 
Commission would not issue the requested amendment. 

It should also be observed that, so far as the Commission’s 
records disclose, while the October 2d letter to Mr. Roland 
was treated as purely private correspondence, in no way pub- 
licized or released, the Commission on October 29, 1958, issued 
a press release concerning the October 28th letter. That press 
release, referred to in the Commission’s final order of March 5, 
1962 (R. 708), is reprinted as Appendix A to this brief, infra, 
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pp. 39-40. It made public the Commission’s refusal to amend 
Order No. 206. 

Less than three weeks after this release, the Louisiana leg- 
islature suspended the gathering taxes as of December 1, 1958, 
without awaiting an ultimate judicial determination of in- 
validity. Subsequent decisions established their invalidity 
and they have never been reactivated. 

3. There was no further action or statement by the Com- 
mission until its order of Fabruary 21, 1961. This order di- 
rected the producers to make the refund payments they had 
assumed in their 1958 undertakings. And, to the extent that 
the Commission may have still retained discretion to fix the 
scope of the obligation, it did so in the same manner as by the 
order presently under review. 

The producers could hardly claim to be taken by surprise by 
the February 21, 1961, order which terminated the proceedings 
after ordering the producers to— 


refund their respective purchasers the amounts collected 
under the respective agreements and undertakings filed 
in compliance with the Commission’s orders herein to- 


gether with a proportionate part of any interest re- 
ceived from the State of Louisiana [R. 187]. 


Since, as shown, the absolute refund obligation was clear 
while the tax was in effect, there can be no possibly sound claim 
that any producer took or refrained from taking any action in 
reliance on any statements made, opinions expressed or action 
taken by the Commission or any of its representatives. See 
National Rifle Ass’n v. Young, 77 AppDC 290, 134 F. 2d 524, 
526. The most that can be said in their behalf is that they 
may not have been sufficiently aware of the finality of their 
commitments when they made them. But to the extent this 
may have been the case, they were given full opportunity sub- 
sequent to the February 21, 1961, order to contest the pro- 
priety of the Commission’s substantive action. 

In the order of March 5, 1962, the Commission acknowl- 
edged the error of the May 29, 1961, order and, so far as peti- 
tioners’ rates are involved, reinstated the prior rulings. The 
March 1962 order thus did not reach back to change any of 
the rules of the game in effect at the time of the operative facts, 
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Le., in 1958. The March 5, 1962, order “was-not the execu- 
tion of a newly adopted policy” (American Trucking Ass’n, 
Inc. v. Frisco Transportation Co., 358 U.S. 138, 146), but was 
simply the restoration of the established policy which had been 
in effect for several years before and after the refund period 
here involved and which had been embodied in the earlier 
orders in this very case. If every Commission order subse- 
quent to petitioners’ filing of their undertakings and agree- 
ments under the suspension orders were totally obliterated, 
petitioners would be in precisely the same position as they are 
now. 

Thus, since petitioners could not and did not act in reasonable 
reliance on any actions or statements by the Commission, it is 
unnecessary to determine the possible scope of any exceptions 
to the general rule, frequently announced by this and other 
courts of appeals, “that estoppel cannot be used against the 
Federal Government.” Legerlotz v. Rogers, 105 AppDC 256, 
258, n. 5, 266 F. 2d 457, 459, n. 5, certiorari dismissed, 362 U.S. 
938. See also, e.g., Continental Distilling Corp. v. Humphrey, 
95 AppDC 104, 109-110, 220 F. 2d 367, 372; Shawmut Ase’n. v. 


S.E£.C., 146 F. 24791, 796-797 (CA1). 


B. The March 5, 1962, order was not invalid retroactive action 


In an alternative verbalization of their basic equitable argu- 
ment, petitioners contend that the March 5, 1962, order was 
invalid because it “retroactively” or “retrospectively” imposed a 
refund obligation which was not contingent on the producers’ 
securing refunds from the state. 

As we have shown, the obligation was imposed and clearly 
defined by the Commission and accepted by the producers 
around July and August 1958 as a condition precedent to their 
collecting tax reimbursement from their customers. This obli- 
gation was reaffirmed in October 1958 and then again unequivo- 
cally in the order of February 21, 1961, supra, p. 21. The 
March 5, 1962, order (R. 712), of which petitioners seek re- 
view, contains virtually the same operative language as does 
the February 21, 1961, order (supra, p. 21), namely, that peti- 
tioners shall— 
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refund to said purchasers the amounts collected under 
the respective agreements and undertakings filed in 
compliance with the Commission’s suspension orders 
herein, together with a proportionate part of any interest 
received from the State of Louisiana. 


The only deviation by.the Commission from its uniform 
ruling as to producers’ refund obligation was the order of May 
29,1961. While that order was stated to be, in effect, a “clari- 
fication” of the intent of the Commission’s prior orders, it was 
patently inconsistent with the earlier orders. 

There is no gainsaying the fact that the Commission’s ruling 
and discussion in its May 1961 order were a source of confusion 
and of later embarrassment to the Commission. That discus- 
sion is the peg on which Sun pins what appears to be its major 
contention, namely, that the May order merely “clarified” the 
prior orders, principally that of February 21, 1961. But the 
inescapable fact is that, no matter how one might strain to 
torture the language of the February order, it would be im- 
possible to conclude that it had the same meaning as the May 
order.” Indeed, the entire root of this litigation is petitioners’ 
objection to the identical language as reinstated by the March 5, 
1962, order. Obviously, none of them argues that the March 
1962 order does not purport to impose refund obligations on 
them. 

It is true, as petitioners observe, that the membership of the 
Commission changed after the May 29, 1961, order. We do 
not know whether the patent error of that order would have 
been acknowledged, except under the compulsion of judicial 
review, if this change of membership had not occurred. But 
the Commission is a continuing body with a continuing re- 


*In its brief in the Court of Appeals for the Tenth Circuit (No. 7022), 
Phillips Petroleam Company, a producer in the same situation as the present 
petitioners, commences its argument by stating, matter-of-factly, that: 
“* * © The Commission first stated that Petitioner must refund without 
regard to whether the State of Louisiana made refunds (order of Febru- 
ary 21, 1961) then ordered that refunds by producers should correspond to 
refunds received by the producers from the State of Louisiana, if any, 
(order of May 29, 1961), and then reverted back to its first Position insofar 
as Petitioner’s refunds to the present intervenors are concerned, * * 
Thus, at least one producer has no difficulty understanding the Commission’s 
language in the February 21, 1961, order. ; : 
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sponsibility to act as a unit in administering the Natural Gas 
Act. Since it is necessarily composed of human beings, it is 
subject to human error and contrariety of views as to its re- 
sponsibilities. This Court has recently recognized the fact of 
life that a change in personnel may well bring on a proper 
change of decision. National Assn. of Trailer Owners, Inc. v. 
Day, —— AppDC , 299 F. 2d 137, 140. The ultimate 
question here presented is not which individual commissioners 
approved which order,** but rather whether the March 5, 1962, 
order was valid. 


C. Petitioners were not denied any right to establish their equitable claims 


Pan American argues (Br. pp. 37-41) that the Commission’s 
action was invalid because no “hearing” was provided. Texaco 
(Br. pp. 27-29) advances the related argument that the Com- 
mission acted without sufficient “facts”. 

Neither petitioner refers to the fact that the August 30, 
1961, order reopening the proceedings invited the parties to 
submit not only statements of position but also such evidence, 
in written form, as they deemed necessary (R. 479). Such 
opportunity to submit written evidence clearly meets all re- 
quirements of procedural due process, at least until a showing 
is made that such procedure actually is inadequate to develop 
all relevant facts. Yakus v. United States, 321 U.S. 414, 436. 
See the Commission’s order of April 13, 1962, denying Pan 
American’s application for rehearing (R. 793). 

Pan American, for one, did submit written evidence. But 
that evidence would have warranted, if not required, rejection 
of its claim to equitable consideration. The evidence so sub- 
mitted included a letter written to Pan American by its cus- 
tomer, United Fuel Gas Company, on September 11, 1958 (R. 
517), before the gathering tax returns were due (R. 162). This 
letter called Pan American’s attention to FPC Order No. 206 
and put it on notice that United Fuel’s tax reimbursement pay- 
ments would all be made subject to refund “if the gathering tax 
is unconstitutional.” It then referred to the litigation attack- 


It may be noted that the March 5, 1962, order was unanimously con- 
curred in by the four members then qualified, and the orders denying re- 
hearing were the unanimous action of all five members, 
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ing the statute and expressly advised Pan American to pay the 
taxes under protest so “you will not be penalized in refunding 
to us the monies paid you under the tax reimbursement pro- 
visions of our said contracts.” So far as its evidence shows, 
Pan American made no response to this letter until five months 
later, long after the gathering tax had been replaced by a sever- 
ance tax. It was only then, in February 1959, when United 
Fuel sent it a check, that Pan American disclosed its view that 
it was not required to make refunds (R. 519-520). If indi- 
vidual private equities were decisive, Pan American would 
certainly have forfeited any claim to favorable consideration by 
its failure to communicate its rejection of United Fuel’s express 
condition at a time when the latter might have taken protective 
steps, such as recourse to the Commission and/or the Louisiana 
tax authorities. When Pan American belatedly refused to 
accept United Fuel’s check on the express refund condition, 
United Fuel sent another check “upon the understanding and 
agreement that such payment shall in no way prejudice the 
rights of either party” (R. 521). So far as appears, Pan Amer- 
ican cashed the second check without comment. In view of 
the Commission’s receipt of its evidence, it is difficult to under- 
stand Pan American’s claim of prejudice because no oral hear- 
ing was held. 

Neither Texaco nor Sun gave any indication of a desire 
to submit evidence. In fact, Texaco expressly said that it 
“does not have evidence to present in these reopened pro- 
ceedings” (R. 8573). As its Statement of Position (R. 2495), 
Sun merely adopted its prior application for rehearing, which 
‘set forth only “finality” arguments based on procedural mat- 
ters of record (R. 2480-2489). 

While petitioners do not specify any relevant factual dis- 
pute, they apparently have in mind the specific contractual 
relationships between each producer and its customers. See 
Texaco Br., p. 28; Pan American Br., pp. 30-32. Assuming 
that oral testimony would have been admissible where the con- 
tracts referred to themselves were on file with the Commission 
as rate schedules, and assuming further that petitioners had 
tendered such evidence, no hearing would have been required 
since the Commission’s ultimate decision did not depend to 
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any extent on private contractual relationships. As the Com- 

mission said (R. 711), it was “unnecessary * * * to construe 
the tax reimbursement provisions of the subject contracts” 
because the matter was controlled by Commission action under 
the Natural Gas Act. It is certainly too late in the day to 
take seriously any contention that the Commission’s action 
on rate increases is controlled by the terms of private con- 
tracts. The very core of the Commission’s rate authority is 
the power to veto or change private contracts when they are 
unjust or unreasonable. In Point I (supra, pp. 10-15), we 
have shown that a rate is unjust and unreasonable to the 
extent that it includes reimbursement of an unlawful and 
avoidable tax. 

The apparent contention (Texaco Br., p. 27) that the Com- 
mission should have taken evidence as to the effect of the 
refund obligation on consumers was fully answered by para- 
graph (B) of the Commission’s order of March 5, 1962. 
requiring (R. 712) that any purchaser receiving a refund from 
a producer must in turn make refund to its customers to the 
extent that it was obligated to do so by contract or by settle- 
ment agreement. This requirement was, in fact, perhaps an 
excess of caution, since, as explained in the order denying 
rehearing (R. 799), existing contracts and previous Commis- 
sion actions made it “clear that none of the pipelines entitled 
[to] the above refunds in accordance with the March 5 order 
will be unjustly enriched thereby.” This assurance arose from 
the fact that much of the tax reimbursement cost had been 
absorbed by the pipelines and in other instances the pipelines 
were already obligated to pass on to their customers refunds 
secured from the producers. 

Petitioners thus have not adverted to any issue as to which 
oral evidence would have been proper or as to which the Com- 
mission did not have undisputed and indisputable facts of 
record adequate for its decision. 

This Court has unambiguously held that in a situation such 
as the present, neither the Natural Gas Act nor considerations 
of due process require oral hearing. In Mississippi River Fuel 
Corp. v. F.P.C., supra, this Court sustained an order of the 
Commission determining the amount of a refund due under a 
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prior settlement order. Judge Burger there said (108 AppDC 
at 292, 281 F.2d at 927): 


Mississippi finally contends that the present order 
was promulgated without a hearing, and is thus invalid. 
We see no need for an evidentiary hearing in these cir- 
cumstances. The only question before the Commission 
was whether Mississippi’s proposed refund and rate 
reduction was in full compliance with the terms of the 
Mississippi-Intervenor settlement. This was a ques- 
tion of law, dependent upon interpretation of the settle- 
ment agreement. Mississippi’s interpretation was 
plainly stated in its letter to the Commission, and later 
in briefs submitted on its petition for rehearing. The 
intervenors pressed a different viewpoint. The issue 
was clearly and fully stated and no questions of fact 
were presented. In essence, all petitioner lost was the 
privilege of making an oral argument to the Commis- 
sion. Thus does not amount to a deprivation of due 
process, nor violation of the Natural Gas Act. Sun Oil 
Co. v. Federal Power Commission, 5 Circ., 256 F. 2d 233, 


certiorari denied, 1958, 358 U.S. 872, 79 S. Ct. 111, 3 L. 
Ed. 2d 108; ef. Federal Communications Commission v. 
WJR. The Goodwill Station, Inc., 1949, 337 U.S. 265, 
698. Ct. 1097, 93 L. Ed. 1353. 


See also, e.g., Denver Stock Yard v. Producers Livestock Mar- 
keting Assn. 356 U.S. 282, 287, affirming Producers Livestock 
Marketing Assn. v. United States, 241 F. 2d 192, 196 (CA10); 
United States v. Storer Broadcasting Co., 351 U.S. 192, 205; 
American Broadcasting Co. v. F.C.C., 85 AppDC 343, 348, 179 
F. 2d 437, 442; Dyestuffs and Chemicals, Inc. v. Flemming, 271 
F. 2d 281, 286 (CA8), certiorari denied, 362 U.S. 911; Fay v. 
Douds, 172 F. 2d 720, 725 (CA2); N.L.R.B. v. Clausen, 188 
F. 2d 439, 444 (CA3), certiorari denied, 342 U.S. 868. 

As was said in the first Morgan case (Morgan v. United 
States, 298 U.S. 468, 481), “Argument may be oral or written. 
The requirements are not technical.” Even the most cursory 
examination of the present record discloses that petitioners. 
were granted (and fully availed themselves of) more than 
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ample opportunity to present argument, and that the Com- 
mission carefully considered all arguments presented. 

We respectfully submit, therefore, that, from the point of 
view of “equitable considerations,” the Commission acted 
properly in requiring producers to refund to those customers 
who had diligently preserved their rights to amounts paid for 
reimbursement of the invalid Louisiana gas gathering tax. 


Ill. The Commission had jurisdiction to issue the March 5, 
1962, order 


A. Petitioners argue, as a matter of law, presumably unre- 
lated to any “equitable” considerations, that because of prior 
“final” action the Commission was without power to reopen the 
proceedings on August 30, 1961, or to issue any order in the 
matter on March 5, 1962. Although in many respects they 
reach inconsistent and conflicting conclusions, all of the argu- 
ments advanced by petitioners are stated to be based on an 
application of Section 19 (a) and (b) of the Natural Gas Act 
to the Commission’s substantive orders of February 21 and/or 
May 29, 1961. Petitioners contend that under Section 19 the 
Commission had no power to reopen the proceedings after the 
May 29, 1961, order. 

As we shall develop below (pp. 35-38), this entire argu- 
ment rests upon a basic misconception of the source of the Com- 
mission’s power to reconsider its May 29, 1961, action. This 
power did not derive from any authority granted the Commis- 
sion by Section 19 of the Act, which relates to the prerequisites 
to a party’s seeking review of Commission action rather than 
to the Commission’s powers to correct errors in its previous 
actions. Instead it stemmed from the inherent power of an 
administrative agency to take reasonable action to correct its 
mistakes. This inherent power is expressly incorporated into 
Section 16 of the Natural Gas Act, which provides that: 


The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of 
this Act. * * * 
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Exercising these powers, the Commission in its August 30, 
1961, order had reopened the proceedings as to all the rate 
schedules involved in the suspension orders because of its then 
belief that the actions of February 21, 1961, and May 29, 1961, 
had been taken without notice or opportunity for interested 
parties to protect their rights. After careful consideration, in 
the light of the pleadings filed in response to the August 30th 
order, the Commission in its March 5, 1962, order, here under 
review, concluded that all of the purchasers had been duly 
notified of the May 29, 1961, action and could have taken ap- 
propriate action thereafter seeking to protect their rights. Ac- 
cordingly, in its final action on March 5, 1962, the Commission 
restricted the relief ordered to those purchasers who it deter- 
mined had in fact availed themselves of this opportunity for 
self-protection.” 

In exercising this reasoned discretion between the “conflict- 
ing considerations” of finality and correctness of decision 
(National Rifle Ass’n. v. Young, supra, 77 AppDC at 292, 134 
F. 2d at 526), the Commission necessarily ruled on the various 
contentions that the purchasers involved in the present cases 
had failed to take action purportedly required by Section 19 
to protect their rights. And in so doing, the Commission 
pointed out that even under the narrow interpretation of 
its authority to correct errors propounded by the petitioners, 
it was free to do so with respect to the dockets here in issue. 
But neither in its action of August 30, 1961, reopening the 
proceedings generally, nor in its March 5, 1962, order limiting 
relief to those purchasers who had diligently pursued their 
rights, did the Commission rely upon any concept that its 
authority to take corrective action in the public interest was 
necessarily circumscribed to situations in which applications 
for rehearing or petitions for court review had previously been 
filed. 

B. For a proper understanding of petitioners’ technical 
arguments and the fallacies inherent in them, we shall here 
summarize the relevant history. 


* The validity of the Commission’s action refusing relief to the purchasers 
who did not take timely action to assert their rights is presented in the 
Tennessee Gas Transmission Co. petition, No. 17126. 
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The rate increases were filed pursuant to Order No. 206 
around the latter part of July, 1958. They were all suspended 
in July or August, 1958 (e.g., R. 151). Shortly thereafter 
petitioners filed agreements and undertakings to comply with 
the refund requirements of the suspension orders (e.g., R. 154). 

On February 21, 1961, the Commission issued its “Order Re- 
quiring Refunds and Terminating Proceedings” (R. 169). 

Texaco filed a petition for declaratory order on March 20, 
1961 (R. 8564). On March 23, 1961, Pan American filed two 
documents: (1) a petition for declaratory order (R. 380), and 
(2) an application for rehearing (R. 386). On the same day, 
Sun applied for rehearing and stay (R. 2416). 

By order issued April 14, 1961 (R. 392), the Commission 
granted all the applications for rehearing which had been filed 
by producers. It treated so-called petitions for clarification, 
or declaratory orders, as applications for rehearing (R. 394). 
On May 29, 1961, pursuant to the rehearing, the Commission 
issued its “Order Modifying Order Requiring Refunds and 
Terminating Proceedings and Denying Interventions.” As to 
the dockets covered by the producer applications for rehearing, 
the May 29, 1961, order rewrote the refund provision so as to 
require refunds only to the extent that the producers received 
tax refunds from the state (R. 429; supra, p. 7). 

The remaining procedural history varies according to the 
purchaser. 

In the rate schedules covered by Pan American Dockets Nos. 
G-15641, G-15650 and G-15780,", Texaco Dockets G-15546, 

-G-15547 and G-15548, and Sun Docket G-15743, the purchaser 
was United Fuel Gas Company. It petitioned to intervene in 
these proceedings in 1958 and its petitions were granted at that 


Yt may be noted in passing that some consumer interests sought re- 
hearing of the February 21, 1961, order for the purpose of having the 
refund requirement extended to include reimbursement of the original 
basic gathering tax. That issue, however, was not subsequently. pressed 
and is not involved in the present cases. 

"Pan American refers also to Dockets G-16065, G-16066 and G-16067 
(Br. p. 3). Although Pan American’s application for rehearing (R. 730) 
purports to apply to these dockets, they cannot be involved in the present 
case, since the March 5, 10€2, order did not. order any refunds therein 
(Appendices C through E, B. 725-729). 
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time. On June 28, 1961, it sought rehearing of the order of 
May 29, 1961, as applied to the designated proceedings. 

Texas Gas Transmission Corporation was the purchaser in 
Sun Docket G-15633. On June 27, Memphis Light, Gas and 
Water Division (Memphis), a customer of Texas Gas, filed a 
petition to intervene, accompanied by an application for re- 
hearing of the May 29 order (R. 2836). Texas Gas followed 
the’ same course on June 28, 1961 (R. 2848). 

Transco was the purchaser under the rate schedules covered 
by Texaco Docket G-15780 and Sun Dockets G—15632 and 
G-15768. Transco petitioned to intervene in these dockets on 
April 7, 1961 (R. 2435), before the Commission issued its order 
of April 14, 1961, granting petitions for rehearing. By its ill- 
fated order of May 29, 1961, the Commission denied Transco 
the right to intervene. On June 28, 1961, Transco filed an ap- 
plication for rehearing of the May 29, 1961, order (R. 2459). 
On July 28, and August 9, 1961, it filed in this Court petitions 
to review the May 29, 1961, order as reaffirmed by the Com- 
mission’s failure to act on the rehearing application (Nos. 
16510, 16538). The Commission’s order reopening the pro- 
ceedings was issued on August 30, 1961 (R. 475). 

Thereafter, as previously stated, the March 5, 1962, order was 
issued, and various timely applications for rehearing were 
denied. The present petitions for review followed. 

C. As we understand the various positions of petitioners, 
they all contend, at least in the alternative, that “finality” 
attached to the order of May 29, 1961. Their basic position 
is that because the May order resulted from a rehearing of the 
February order, the Commission was without power to take 


™By order of March 9, 1962, the Court ordered our motion to dismiss 
those petitions held in abeyance. We are renewing our motion to dismiss 
on the ground that the Commission’s reopening of the proceedings and is- 
suance of the March 5, 1962, order rendered Transco’s Petitions moot, 
supra, p. 3. 

™Pan American's petition in No. 16787 and Sun’s petition in No, 16794 
are directed against the August order. 

Sun also petitioned the Court of Appeals for the Fifth Circuit for review 
of the August 30, 1961, order. CAS No. 19899. This petition, along with 
similar petitions filed by Hunt Oil Co. (CA5, No. 19895), Placid Oil Co. 
(CAS No, 19401) and F. A. Callery, Inc. (CA5, No. 19403), was dismissed 
on motion of the Commision on March 9, 1962, 
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any further action unless an aggrieved party filed a petition 
for review of the May order under Section 19(b) of the Na- 
tural Gas Act. Since United Fuel (which was a purchaser 
from all three petitioners) sought administrative rehearing 
rather than judicial review, the argument continues, the May 
29, 1961, order became immutably frozen for all time as to 
United Fuel. But, as the Commission noted in its order of 
April 26, 1962, denying rehearing (R. 798), United Fuel could 
not have sought rehearing at any time prior to the May 29, 
1961, order because it was not aggrieved by any previous Com- 
mission action. Under the original suspension orders, the pro- 
ducers’ undertaking to comply therewith, and the order of 
February 21, 1961, United Fuel was entitled to the refunds it 
seeks. Supra, pp. 15-21. To deprive it of the right to file an 
application for Commission rehearing of the May 29, 1961, 
order might well also deprive it of the right to judicial review 
under the provision of Section 19(a) that “No proceeding to 
review any order of the Commission shall be brought by any 
person unless such person shall have made application to the 
Commission for a rehearing thereon.” Sun in effect urges this 
position, saying (Br. p. 21) that it was “incumbent on” the 
purchasers “as it was on Petitioner, to protect their rights to 
seek reconsideration of the order of February 21, 1961 by filing 
timely applications for rehearing of that order.” This view 
would compel the absurd conclusion that in every case before 
the Commission both the successful and the unsuccessful 
parties must apply for rehearing or forever forfeit their rights 
should the Commission subsequently reverse itself. 

The fact is that United Fuel did precisely what the statute 
contemplates—it sought rehearing of the first Commis- 
sion order by which it was aggrieved. Only after the Com- 
mission had been given an opportunity to reconsider that order 
in the light of United Fuel’s objections could United Fuel have 
invoked the review jurisdiction of acourt. The fact that Com- 
mission reconsideration in the light of the objections raised by 
United Fuel, among others, did result in reversal, without the 
necessity of United’s going to court, demonstrates the sound- 
ness of the legislative purpose reflected in Section 19. 


33 


Retreating, petitioners contend that even if United Fuel 
could properly apply for rehearing of the May 29, 1961, order, 
its application was denied, as a matter of law, on July 28, 1961, 
because the Commission had taken no action thereon within 
thirty days after it was filed. Thus, say petitioners, United 
Fuel’s rights were irretrievably lost by its failure to seek ju- 
dicial review on or before September 26, 1961. But Section 
19(a) of the Natural Gas Act provides that until a court 
acquires exclusive jurisdiction, “the Commission may at any 
time * * * modify or set aside, in whole or in part” any of 
its orders. On August 30, 1961, before United Fuel’s right to 
seek review had expired, the Commission reopened the pro- 
ceedings, thus granting the substance of United Fuel’s peti- 
tion for rehearing and leaving United with no present ground 
for objection. It would be anomalous indeed if Section 19 
were held to mean that the Commission could not voluntarily 
take precisely the action which United Fuel could have re- 
quested a court to order, or that United Fuel was required to 
seek such a court order even after the Commission had volun- 
tarily embarked on the desired course of action. 

Docket No. G-15633, covering sales to Texas Gas, followed 
the same procedural pattern as the United Fuel proceedings 
and is thus controlled by the same considerations. 

The arguments with respect to the Transco dockets are even 
more unrealistically attenuated than those concerning United 
Fuel. 

Texaco frankly concedes (Br. p. 20) that Transco “dili- 
gently protected its rights to judicial review of the May 29 
order insofar as it denied Transco’s petition to intervene.” 
Texaco’s contention (Br. 22) that “the orders of August 30, 
1961, and March 5, 1962 permitting Transco to intervene in 
Docket No. G-15680 * * * are unlawful” must be summarily 
rejected, if for no other reason, because it was not advanced 
in an application for rehearing before the Commission.** On 
the contrary, in its application for rehearing (R. 8593-8594) 


* Section 19(b) of the Natural Gas Act; Sunray Mid-Continent Oil Co. 
v. F.P.C., 364 U.S. 137, 157; F.P.C. v. Colorado Interstate Gas Co., 3A& 
U.S. 492, 498; Panhandle Eastern Pipeline Co. v. F.P.C., 324 U.S. 685, 647, 
650-651; Dayton Power & Light Co. v. F.P.C., 102 AppDC 164, 251 F. 2a 
875, 876; Street v. F.P.C., 107 AppDC $27, 277 F. 2d 357. 
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Texaco stated that the “order of May 29, 1961 was a final 
order, clearly not subject to change, in all of the above dockets 
except Docket No. G-15680 [the Transco docket].” 

But its present contention is nonetheless interesting enough 
to warrant some examination. According to Texaco (Br. p. 
21), Transco should not have been permitted to intervene and 
protect its rights in April, 1961, because up to then it had 
“elected to rely on the refund provisions of the suspension 
order.” This is a remarkable statement in view of the fact 
that Texaco, like all the other producers, had filed uncondi- 
tional commitments to comply with the refund provision of 
the suspension orders. (See discussion supra, pp. 15-17.) Its 
present argument is even more curious when considered in the 
light of statements previously made before to Commission. 
For example, in its petition for declaratory order, which the 
Commission treated and granted as an application for rehear- 
ing of the February 21, 1961, order, Texaco said (R. 8564) 
that it did not “in any way seek to avoid the responsibilities 
and obligations which it voluntarily assumed by submission 
of its corporate undertaking.” And in its statement of position 


after the August 30th reopening, it said (R. 8570-8571): 


* * * First, Texaco will comply with such reasonable 
orders as the Commission may issue in these matters. 
Second, Texaco does not raise any technical objections 
to the proceeding and seeks to tell its side of the 


* 


story. 


Transco’s petition for intervention, filed before the order. 
of May 29, 1961, was issued, manifestly was timely and the 
Commission erroneously denied it. No record having been 
certified to the Court, the Commission’s correction of its error 
in the order of March 5, 1962, was clearly proper. 

Sun’s contention with respect to the Transco dockets is 
considerably more obscure than Texaco’s. Sun argues (Br. 
pp. 18-24) that the February 21, 1961, order was “final” as to 
Transco. If that is so, there is an end to the case, since, as 
previously observed, the operative refund language of the Feb- 
ruary 21, 1961, order is the same as that in the March 5, 1962, 
order. Sun does not deny that such language in the March 5, 
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1962, requires it to make refunds. Thus, so far as can be seen, 
the only practical effect of dating “finality” from February 21, 
1961, rather than March 5, 1962, might be to entitle Transco 
to interest on the refund obligation for the intervening year. 

D. All of petitioners’ “finality” arguments start with the 
assumption that the Commission’s power to reconsider its orders 
stems exclusively from Section 19 and is therefore rigidly con- 
trolled by the acts of the parties in conformity with that section. 
The primary fallacy in the argument is that the Commission’s 
jurisdiction is not conferred by or dependent on Section 19 : 
rather, as indicated above, the Commission is endowed with 
all power necessary to a proper administration of the Act. 

The purpose and effect of Section 19 (a) and (b) are to confer 
on interested parties affirmative rights to seek administrative 
reconsideration and judicial review of Commission orders. The 
statute clearly defines the extent of the rights conferred and 
the manner in which they may be exercised. Section 19 (a) 
and (b) spell out the effect which the filing of an application for 
rehearing and/or a petition for review will have on the Com- 
mission’s continuing jurisdiction over its orders, but they do 
not purport in any manner to define or affect the Commission’s 
authority absent an application for rehearing and/or a petition 
for review. 

The Commission, like a court of equity, has continuing in- 
herent power to “vacate, alter, or amend” its orders. Wayne 
United Gas Co. v. Owens-Illinois Glass Co., 300 U.S. 131, 136; 
Zimmern v. United States, 298 U.S. 167, 168-169. And the 
Natural Gas Act does not leave this matter open to any question. 
Section 16 expressly provides that the “Commission shall have 
power to prescribe, issue, make, amend and rescind such 
orders * * * as it may find necessary or appropriate to carry 
out the provisions of this act. * * *” See Mississippi River 
Fuel Corp. v. F.P.C., supra, 108 AppDC 284, 281 F. 2d at 926 i 
compare P.U.C. of Connecticut v. F-P.C., 205 F. 2d 116, 120 
(CA3), and Montana-Dakota Utilities Co. v. Northwestern 
Public Service Co., 341 U.S. 246, 260 (Frankfurter, J. 
dissenting). 
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By the same token, the Commission’s regulations concern- 
ing the filing of applications for rehearing are analogous to 
rules of courts which govern the procedural rights of parties. 
They do not purport to limit or cut down the Commission’s 
inherent powers. For example, Section 1.34(c) of the Com- 
mission’s Rules of Practice and Procedure (18 CFR § 1.34(3)) 
serves only to establish the date on which an aggrieved party’s 
right to seek judicial review accrues in the absence of Com- 
mission action (see footnote 7 to March 5, 1962, order, R. 705) ; 
it has no bearing or effect on the Commission’s power to take 
action. Cf. Pfister v. Northern Illinois Finance Corp., 317 
US. 144, 152-153. 

This Court has repeatedly acknowledged that an adminis- 
trative agency “has the inherent authority to reconsider and 
vacate a prior erroneous decision.” National Ass’n. of Trailer 
Owners v. Day, supra, AppDC , 299 F. 2d at 139. 

As Judge Edgerton said in National Rifle Ass’n. v. Young, 
supra,77 AppDC at 292, 134 F. 2d at 526: 


* * * What errors administrative agencies themselves 
may correct depends ultimately upon the balance of 
conflicting considerations. It is always desirable that 
controversies be settled quickly and finally, but it is 
also desirable that they be settled correctly. * * * 


Much the same language is used by Chief Justice Warren in 
C.A.B.v. Delta Airlines, 367 U.S. 316, 321. 

In the Trailer Owners case, Judge Bastian adjusted the often 
conflicting desiderata of finality and correctness by stating (299 
F. 2d at 139-140) that the administrative power to reopen— 


must be exercised both within a reasonable time after 
the issuance of a final departmental decision and with- 
out subjecting the parties affected to any undue or 
unnecessary hardships. * * * 


These conditions manifestly were met in the present cases by 
the orders of August 30, 1961, and March 5, 1962. Certainly 
the reopening of the May 29, 1961, order could cause no 
hardship, since that order itself had been issued about two and 
& half years after the refund period and after the producers 
had filed their unconditional refund undertakings under the 
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suspension orders and had irretrievably elected to pay the taxes 
without protest. No contention could possibly be made that 
in so doing they had acted in reliance on the May 29, 1961, 
order. The proceedings were reopened three months after the 
May 29, 1961, order, and after applications for rehearing or 
petitions for review had been filed as to some of the rate sched- 
ules covered, including those involved in the present cases. 
Though they were given full opportunity to demonstrate to 
the contrary, none of the petitioners attempted to show that 
any action on their part between May 29 and August 30, 1961, 
was taken in reliance upon the May 29 order. Under these 
circumstances, it can hardly be said that the Commission failed 
to exercise its revisionary powers within a reasonable time. 
The present cases thus obviously do not involve an attempt 
by the Commission to revoke or rescind actions on the basis of 
which funds have been expended or committed, as was the 
situation in such cases as C.A.B. v. Delta Airlines, supra, 367 
US. 316; United States v. Seatrain Lines, Inc., 329 U.S. 424; 
and Chapman v. El Paso Natural Gas Co., 92 AppDC 154, 204 
F. 2d 46, on which petitioners rely. In such cases, the courts 
have held, either as a matter of statutory construction or on 
general principles of justice and equity, that an administrative 
agency is not empowered summarily to revoke a legally effec- 
tive certificate. But the decisions did not turn on any ritual- 
istic concept of “finality”, On the contrary, in the Delta Air 
Lines case, where the Court held that, under the specific pro- 
visions of the Federal Aviation Act (72 Stat. 731, 755, 49 U.S.C. 
§ 1371(f)), the board had no power without further hearing to 
modify a certificate which had been allowed to become effec- 
tive, the granting the certificate was not final for the purpose 
of judicial review because there was pending a petition for 
reconsideration (367 U.S. at 326). Petitioners in the present 
cases have embraced the error clearly exposed in Delta ; they 
have mistakenly assumed that “finality” for the purpose of 
Judicial review is coextensive with “finality” for all other pur- 
poses. Section 19 (a) and (b) of the Natural Gas Act are 
concerned with finality only for the purpose of judicial review, 
and even in this context make it clear that until the adminis- 
trative record is certified to a reviewing court the Commis- 
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sion’s continuing jurisdiction over its own orders remains 
unchanged. 

We respectfully submit that the arguments petitioners pro- 
pound to deprive the Commission of its power to take timely 
action to correct errors are without merit or substance. 


CONCLUSION 


The decision under review holds simply that those purchasers 
of gas who diligently protected their rights shall receive a 
refund of amounts they paid to their sellers in reimbursement 
for an invalid state tax during a period of four months in 1958. 
The Commission ruled that the sellers were not entitled to be 
relieved of the refund obligation simply because they unilat- 
erally chose not to preserve their legal rights to avoid payment 
of the unlawful tax. 

We respectfully submit that the Commission’s decision was 
clearly proper and should not be set aside merely because the 
Commission temporarily and erroneously made a contrary 
ruling. 

For the foregoing reason, in Cases Nos. 16978 (Pan Ameri- 
ean), 17006 (Sun) and 17118 (Texaco), the Commission’s order 
of March 5, 1962, should be affirmed. 

The petitions in Nos. 16510 and 16538 (Transco), 16787 and 
16929 (Pan American), and 16794 and 16963 (Sun) should be 
dismissed in accordance with motions heretofore filed by the 
Commission. 

Respectfully submitted. 

Ricuarp A. Sotomon, 
General Counsel, 
Howarp E. WaHRENBROCK, 
Solicitor, 
Lro E. Forqurr, 
Assistant General Counsel, 
JosePHINE H. Kier, 
Attorney, 
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- Sepremser 10, 1962. 
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APPENDIX 
FeperaL Power ComMIssion 


Immediate Release Order No. 206 Release No. 10,112 
G-5253 


FPC ADVISES LOUISIANA COLLECTOR OF REVENUE THAT IT DOES 
NOT PLAN TO AMEND ORDER RELATING TO LOUISIANA GAS 
GATHERING TAX INCREASE AS REQUESTED BY STATE OFFICIALS 


Wasurneton, D.C., October 29, 1958.—The Federal Power 
Commission has advised the Louisiana Collector of Revenue 
that:it does not plan to amend a general order (No. 206) which 
was adopted last July, providing for appropriate refunds by 
natural gas companies in the event the recent l-cent increase 
in the Louisiana gas gathering tax is declared invalid. 

A group of Louisiana state officials, who conferred with the 
FPC October 23, requested that the Commission amend the 
order to show that it would not require refunds by those pro- 
ducers who had not paid the tax under protest and therefore 
would not receive refunds from the state. 

At the time the Commission issued Order No. 206, it said 
that since a number of natural gas companies have indicated 
that they plan to institute litigation or have litigation insti- 
tuted challenging the additional tax, it planned to suspend any 
such rate schedule changes covering the tax for one day follow- 
ing the prosposed effective date. This was done to assure 
appropriate refund if the tax should be declared unconstitu- 
tional by final judicial decision, the Commission said. 

In a letter sent yesterday to the Louisiana Collector of Rev- 
enue, FPC Chairman Jerome K. Kuykendall said that neither 
this general order nor the orders subsequently adopted have 
“suggested in any way that a suit should be brought to test 
the validity of the Louisiana gathering tax, but merely sought 
to protect ultimate consumers in a proper manner against pay- 
ment of operating expenses which included the tax if the tax 
is held to be invalid.” 


fevan. 


(39) 
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The letter said that the Commission “has no desire to force 
the testing of a State:statute and is not doing so in the present 
instance.” The letter added that some of the companies which 
previously advised the FPC that the Louisiana law would be 
tested in court have again advised the Commission to the same 
effect. 

The letter concluded by saying that “under these circum- 
stances it would not appear appropriate to amend Order No. 
206.” 

In addition to providing for refunds if the tax is declared 
unconstitutional, Order No. 206 modified the Commission’s 
rules to permit independent natural gas producers to file on less 
than 30 days’ notice rate changes reflecting the Louisiana gath- 
ering tax increase, which went into effect last August 1. 
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Uyiox Om Company or Caurrornus, Petitioner 
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Fepera, Power Commission, Respondent 


Texas Gas TraysMission CoRPoRaTion 
Unrrep Fuet Gas Company 
Mempuis Licut, Gas anp WareR Drisioy, Crry or Mempuis 
TRANSCONTINENTAL Gas Pre Live Corporation 
TENNESSEE Gas TRANSMISSION Company, Intervenors 


On Petition for Review of Order of the 
Federal Power Commission 


REPLY BRIEF OF PETITIONER 


INTRODUCTORY STATEMENT 


This brief is filed in response to briefs filed by the Fed- 
eral Power Commission (Respondent), Texas Gas Trans- 
mission Corporation (Texas Gas), United Fuel Gas Com- 
pany (United Fuel), Memphis Light, Gas and Water Divi- 
sion, City of Memphis (Memphis), and Transcontinental 
Gas Transmission Company (Transco), all intervenors. 
Intervenor Tennessee Gas Transmission Company did not 


file a brief of its own on the merits, and shall not be con- 
sidered further. 


In large part this brief is concerned with the arguments 
made in defense of its actions by the Respondent, but the 
arguments of the Intervenors are answered wherever ger- 
mane. At issue is the validity of an order issued by the 
Respondent on March 5, 1962 (R. 701). In general the 
questions are whether, on the merits, Petitioner was prop- 
erly ordered to pay over monies it had not received (Part 
I), assuming, contrary to Petitioner’s contentions (Part 
II), that Respondent had jurisdiction to so order. The 
contentions made in the initial brief are repeated here in 
argument only as required for clarity, but the position of 
Petitioner may be summarized as follows :— 


The order under review should be set aside because the 
Respondent improperly applied the Natural Gas Act, failed 
to apply controlling legal and equitable principles, and 
failed to consider and construe the record properly, par- 
ticularly as it applies to the Respondent’s own order and 
the contemporaneous construction thereof. Specifically the 
March 5th order (a) both (2) misconstrues Section 4 of 
the Act as permitting a definitive suspension of a rate in- 
crease, and (2%) clearly failed to meet its specific require- 
ments; (b) misconstrued the intent and purpose of the 
suspension orders as shown by (7) final and definitive 
orders entered contemporaneously and dealing with the 
same subject matter in certificate orders under Section 7 
of the Act and announced by a press release, (i) letters 
to the Collector of Revenue for the State of Louisiana, 
(4%) the specific orders and Order No. 206, and (iv) the 
comprehensive and final order of May 29, 1961; (c) failed 
to consider the circumstances surrounding Petitioners 
course of conduct properly and adequately; and (d) given 
all these facts, failed to consider and apply legal and equit- 
able principles appropriate to administrative proceedings. 


Additionally, the Respondent was without jurisdiction to 
enter the order of March 5, 1962. The order of May 29, 
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1962 was a final order, and also one entered upon rehearing. 
On August 30, 1961, 93 days later, the Respondent pur- 
ported to reopen all proceedings sua sponte. This reopen- 
ing was ineffective, and the order under review, entered 
in reliance upon such purported reopening, was in turn 
necessarily ineffective. The interplay of statute and Com- 
mission regulation compels this result. A party aggrieved 
by the order of May 29th had to seek its remedy in Section 
19 of the Act. It is clear from this Section that the Com- 
mission has no more than concurrent jurisdiction with a 
court until the record upon appeal is certified. Since there 
were no orders on rehearing—purported applications for 
rehearing were denied by operation of Commission regula- 
tion—the Commission is confined to reopening as permitted 
by Section 19, and could not reopen all proceedings sua 
sponte, 


ARGUMENT 
I 
THE ORDER ISSUED MARCH 5, 1962 SHOULD BE SET ASIDE 


The Setting;—Statutory, Legal and Factual—The Re- 
spondent attempts to portray this case in a severely over- 
simplified manner (Or. Br. pp. 10-15"). While the some- 
what ‘‘Hornbook’’ exposition of principles and cases may be 
unexceptionable, if relevant, many of the underlying as- 
sertions cannot be supported. No doubt imprudent and un- 
justifiable costs may be disallowed by a regulatory agency, 
as the Respondent asserts,? but it is not enough that a 


1 Respondent’s brief consists of two parts, cach with its own pagination, 
an original brief of 38 pages addressed to the briefs of other producer- 
Petitioners, and an additional 16 pages addressed to Union Oil and two other 
Petitioners. Therefore the original portion of the brief is referred to as 
‘Or, Br.’’ and the supplemental portion as ‘‘Sup. Br.’’ 


2 Respondent cites Bluefield Co. v. Public Service Com’n., 262 U.S. 679, 
903 and Acker v. United States, 298 U.S. 426, as to ‘‘extravagent or unneces- 
sary’’ costs (Or. Br. P. 11), But managerial discretion is also a substantial 
element to be considered. In West Ohio Gas Company v. Public Utilities 
Commission of Ohio, 294 U.S. 63 at 72 (1935) the Court stated that ‘‘[g]Jood 
faith is to be presumed on the part of the managers of a business.’’ 
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cost with the full benefit of hindsight might have been 
avoided, particularly under the thoroughly mixed facts of 
this case. 


The Respondent’s analysis supposes that this is a typical 
suspension case under Section 4 of the Act, with the Com- 
mission judicially aloof until after the relevant events had 
transpired, and that the Commission’s actions were pur- 
poseful and clear. Both suppositions are wholly inaccu- 
rate. The Commission was directly involved from the 
outset of the suspension proceedings, and the Petitioner 
was forced to walk the precarious path between the exer- 
cise of Federal regulatory power and the actions of a 
volatile State tax authority. Since the Respondent was 
directly involved in 1958, Petitioner was entitled to and 
did place credence on these actions, and Respondent may 
not now disregard or disavow them. 


Three matters of mixed argument and fact are errone- 
ously asserted by Respondent, viz;— 


First, Respondent asserts in general that the producers 
had little reason to resist the tax increase, ‘‘little, if any, 
motive of self-interest’’ (emphasis supplied; Or. Br. p. 11). 
This is pure argument, and there is no finding to this 
effect by the Commission in any of its orders. Petitioner 
has to absorb a portion of any tax increase under its con- 
tracts, nor is it to be lightly supposed that taxes generally 
are a matter of indifference. Taxes reduce the gross reve- 
nue that may be received for gas, particularly for intra- 
state sales. Petitioner pointed out in its initial brief, pages 
20-21, that there was a serious danger of an increase in 
the severance tax while the increased gathering tax was in 
effect if Petitioner instituted litigation to contest the gath- 
ering tax. Respondent avoids reference to this considera- 
tion. 


Second, Respondent’s view of the steps necessary to pre- 
serve a right to refunds of a tax later determined to be 
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invalid in the State of Louisiana is incorrect.? Respond- 
ent merely quotes and makes its own construction of a 
Louisiana statute (47 La. Rev. Stat. 1950 § 1576), but does 
not reckon with the realities of Louisiana practice or deci- 
sions. Individual suits were necessary. A. Sulka & Co. v. 
City of New Orleans, 208 La, 583, 23 So. 2d 224 (1945) ; 
cf. Bagneris v. New Orleans (C.A. 4, La.) 130 So. 2d 421 
(1961) and Austin v. Town of Kinder (C.A. 1, La.) 36 So. 
2d 48 (1948). 


Third, while the Respondent feels free to refer to regu- 
latory cases and principles disallowing costs (Or. Br. pp. 
10-11), the Commission did not require refunds on this 
ground. This is a crucial point; as stated in Securities & 
Exchange Commission v. Chenery Corp. 318 U.S. 80 at 87: 


«co * * The grounds upon which an administrative 
order must be judged are those upon which which the 
record discloses that the action was based.’? 


The basis in fact for Commission action was the ruling 
that the suspension orders were definitive and required re- 
funds, subject only to the contingency of judicial invalida- 
tion (R. 707-711). In addition there is no finding that 
Petitioner’s rate increase or the actual cost incurred was 
not ‘‘just and reasonable”’, ‘‘not justified’, ‘‘not lawful’’, 
or any other words remotely in comformity with the lan- 
guage found in Section 4 of the Act, language which would 
suggest that the cost had been measured against regula- 
tory principles. The Commission’s order must stand or 
fall on the actual ground employed. 


For their part, the pipeline intervenors contend in effect 
that they did all they could by requesting the producers to 
institute suit seeking invalidation of the § 678 tax, and 
should receive refunds as ordered. But the fact is that 
the pipelines do not have an independent basis for suit 


3 Or. Br. pp. 13-14. Respondent reiterates its position with some embellish: 
ment in its supplemental brief (Sup, Br. pp. 11-13). 
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to collect the monies involved herein, as demonstrated at 
page 24 to 27 of Petitioner’s initial brief. It does not 
appear that the pipeline intervenors or the Commission 
seriously contend otherwise.* The pipelines’ claim is solely 
dependent upon the Respondent’s order under review. 


Tax Conditions Under Section 7—One of the major 
points relied upon by Petitioner concerns the nature of the 
§ 678 tax conditions imposed by the Commission in certifi- 
cate orders under Section 7 of the Act in the latter part 
of 1958 for new sales in Louisiana (Pet. Br. pp. 14-16). 
These conditions are uniform in requiring refund of the 
§ 678 tax by the producers ‘‘* * * should such tax be held 
invalid and refunded by the State of Louisiana, * * *’’ (Em- 
phasis supplied; 20 FPC 285). By its interpretation of its 
1958 suspension orders in its order of March 5, 1962, the 
Commission has adopted a dual standard, one under Sec- 
tion 4 and one under Section 7 of the Act. It is Petitioner’s 
position that a construction leading to this result is errone- 
ous and undesirable, and that the Section 7 orders demon- 
strate that the Commission’s intention in the suspension 
orders was to limit refunds to refunds received. 


Reactions to the certificate-condition argument are mixed. 
United Fuel says nothing in its brief. Transco does not 
contest the point, and makes only passing reference to the 
matter in another context (Page 12). The Respondent did 


4 The Commission’s order on rehearing discusses this point without express- 
ing disagreement (R. 798-9). United Fuel is silent. At page 14 of its 
supplemental brief the Respondent attempts to qualify the cases cited by 
Petitioner by citing Wayne County Produce Co, v. Duffy-Mott Co., 244 N.Y. 
351, 155 N. E. 669. Petitioner reaffirms its original position. The cases and 
authorities cited by Petitioner control, they are directly in point, and Duffy- 
Mott is inapposite. Texas Gas cites Strassberger v. Joseph S. Finch § Co., 
343 Pa, 259, 22 A, 2d 641 (1941), but in this case the Court found that the 
seller had specifically agreed to make refunds if the tax was held invalid. 
There is no contention that this is the factual situation hero, Both Texas 
Gas and Transco cite Natural Gas Pipe Line Co. v. Harrington, 246 F. 2d 915 
(C.A. 5, 1957), cert. denied, 356 U.S. 957 (1958), but this case does not 
involve a tax and is distinguishable on its facts. 
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not answer the argument at all in its original brief, al- 
though all the producer-petitioners raised the point’ and 
although the Commission had attempted to answer the 
argument in its order of March 5, 1962 (R. 709). Buta 
major portion of the Respondent’s supplemental brief is 
devoted to this point (pages 8-11). 


Respondent first attempts to argue that the certificate 
conditions were not in fact clear in limiting refunds to re- 
funds received (Sup. Br. pp. 8-9), although the briefs of 
both Memphis and Texas Gas are explicit in agreeing with 
Petitioner that the certificate conditions limited refunds to 
money ‘‘refunded by the State of Louisiana.’ The brief 
of the Respondent continues on this point by assuming 
limited refunds in the certificate conditions, but the argu- 
ments are not responsive to the matters relied upon by 
Petitioner. Petitioner does not claim invalid discrimina- 
tion, the point covered by the quotation from Curtiss 
Candy Co. v. Clark, 165 F. 2d 791, cert. denied, 334 U.S. 
820, although it would appear from the quotation that 
there is a basis for such a claim since there is ‘“‘no reason- 
able basis * * * for the difference in treatment’? between 
certificate and rate refunds as now determined. 


It is submitted that the Commission did not intend to be 
inconsistent in 1958 in its treatment of § 678 tax refunds 
under certificate and rate orders. The certificate orders 
deserve much greater weight because they are final and 
appealable orders; rate-suspension orders under Section 7 


5 Sun Oil Co., Case Nos. 16,794, 16,963, 17,006, page 30; Pan American 
Petroleum Corp., Case Nos. 16,787, 16,929, 16,978, page 28; and Texaco Inc., 
Case No. 17,118, page 25. 


6 Indeed the bricf of Memphis seems to seck to make a ‘‘virtue’’ of the 
‘tvice’’ of differing refund provision language by stating that ‘(t]he 
certificate orders demonstrate that the Commission knew how to use apt 
language * * *’’ (pages 23-24), Texas Gas merely contends that both 
the certificate and rate orders are clear, albeit inconsistent with each other, 
and that there is no need to refer to the former to construe the latter 
(pages 15-16). 
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of the Act have always been considered by the Commis- 
sion as procedural and non-appealable orders—at least 
until this case. The policy of conditioning new sales in 
Louisiana relative to the § 678 tax was announced in the 
Commission’s Press Release No. 9982, G-5166, issued Au- 
gust 12, 1958, and attached hereto as Appendix A. This 
press release was issued before any of Petitioner’s suspen- 
sion orders. As set forth in Petitioner’s initial brief (pages 
14-15), Petitioner, along with 26 other producers, was 
issued a certificate with a limited tax-refund condition on 
September 5, 1961, and accepted the condition. The Com- 
mission’s tax-refund conditions under Section 7 of the Act 
had full notoriety, and Petitioner was entitled to and did 
rely thereon. 


The October Letters—Respondent and the intervenors 
attempt in various way to soft-pedal the Commission letters 
of October 2 and 28, 1958 to the Louisiana Collector of 
Revenue in which the Commission stated that Order No. 
206 and the suspension orders were designed to prevent 
‘unjust enrichment—a windfall—’’, and were not intended 
to ‘‘force’’ litigation (R. 161-4). 


The basic attack upon the letters proceeds to the effect 
that they are of such secondary stature that they should 
not be given serious consideration. This argument misses 
the point. The Commission now holds that the suspension 
orders clearly and definitively fixed total refund obligation 
subject only to judicial invalidation. The letters establish 
that the intent of the Commission that issued the suspen- 
sion orders was quite otherwise. United Fuel cites Michi- 
gan Consolidated Gas Co. v. FPC, 83 U.S. App. D.C. 395, 
167 F. 2d 264 (1948) concerning statements interpreting a 
prior order (page 18). Petitioner submits that Chapman 
v. El Paso Natural Gas Co., 92 U.S. App. D.C. 154, 204 F. 
2d 46 (1953) is controlling. In that case this Court ruled 
that a letter from the Secretary of the Interior 
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«** * * amounted to more than a vague statement of 
opinion or a pious expression of the views of the Secre- 
tary or of his subordinates as of that particular mo- 
ment, subject at any time to change or modification 
*¢ Lied (p. 53) 


It is also contended that the October letters are equiv- 
ocal, and susceptible of several meanings. Certainly they 
are lengthy, but reading the letters in the context of this 
case makes them clear enough. The words ‘‘unjust enrich- 
ment”’ and ‘‘windfall’? are erystal clear in referring to 
the possibility of refunds by the State of Louisiana to 
some of the producers without an obligation on their part 
to pass on monies for which reimbursement had been re- 
ceived. The Commission in its order of May 29, 1961 
referred specifically to this: 

«“* * * Not knowing which Respondents had challenged 


the constitutionality of the gathering tax, it was neces- 
sary for the Commission to suspend all rate increases 


involving tax reimbursement of such gathering tax. 
* © 99> (R, 495) 


It is further contended that the suspension orders and 
Order No. 206 are so clear that materials showing a con- 
trary intent (e.g., the certificate orders and the October 
letters) should be disregarded. Petitioner’s arguments in 
this respect need not be repeated in this brief. Several 
additional observations appear appropriate, however. 
First; the words ‘‘to assure appropriate refunds’? appear 
with reference to tax refunds in the certificate orders, the 
suspension orders, and Order No. 206. Yet the Commis- 
sion now has held that the suspension orders were defini- 
tive, subject only to judicial invalidation. Additionally, 
Petitioner could not reasonably assume that the suspension 
orders were definite because, until this case, the Commis- 
sion had always urged the opposite legal construction under 
the Act. Second; the Respondent now urges that the 
‘absolute nature of the obligation’’ under the first sentence 
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of the suspension orders is proved by the fact that refunds 
of interest in the second sentence were limited to refunds 
of interest received from the State (Or. Br. p. 17). Such 
an argument seeks to gain strength from weakness. No 
reason is advanced in defense of such a glaring inconsist- 
ency. It is far more reasonable to seek to construe the 
two sentences in harmony with each other, and, to that end, 
rely on clarifying materials. 


Rate Suspension is not Definitive—It is Petitioner’s 
position that suspension of a rate increase under Section 4 
of this Act is procedural and not definite (Initial Brief, 
pages 11-12). This has always been the Commission’s 
position in the past, but the order of March 5th very clearly 
holds the contrary in stating that refunds were ‘‘contingent 
solely upon judicial invalidation of the tax’? (R. 707). 
Respondent and the intervenors replying to this contention 
do not deny Petitioner’s position, at least as a general 
proposition, but seek to carve out an exception applicable 
to this case. In Petitioner’s opinion this is the most im- 
portant single issue in this case. The Commission may 
not, consistent with the Natural Gas Act, prejudge the 
validity of a rate increase, since suspension is procedural, 
‘not definitive’’, and serves to preserve the status quo 
pending Commission review. United Gas Pipeline Co. v. 
Mobile Gas Service Corp., 350 U.S. 332, 341 (1956), and 
Humble Oil & Refining Co. v. FPC, 236 F. 2d 819, 822-3 (C.A. 
5, 1956), cert. denied, 352 U.S. 967. 


Only Memphis makes a determined effort to justify the 
ruling that suspension orders may be definite (pages 16- 
20). The Respondent contends in its supplemental brief 
(page 4) that ‘‘[t]he suspension orders were definitive’, 
and states in its original brief (page 15) that ‘‘[o] rdinarily 
Commission rate suspension orders constitute interlocu- 
tory, non-final action, not determinative of any refund ob- 
ligation,’’ citing cases. But Respondent chose not to an- 
swer Petitioner’s argument that a suspension order may 
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not be other than ‘‘interlocutory,’”’ et cetera. Transco and 
United Fuel are silent on the point. Texas Gas mentions 
the issue, but attempts to say that the March 5, 1962 order 
was the definite order, a contention clearly contrary to 
fact. 


Memphis concedes that rate suspension is normally 
procedural and interlocutory, and cites no authority for 
the proposition that suspension may he definitive. Memphis 
merely argues that since the Commission might have sus- 
pended for 5 months, the 1-day suspension was a ‘quid pro 
quo’’ in return for an absolute refund obligation. Ingeni- 
ous as this argument may be, it finds no support in Order 
No. 206, the other orders, the record generally, the conten- 
tions of the Respondent or the contentions of the other 
parties. Order No. 206, issued before any of the suspen- 
sion orders, did not attempt to define the terms of refund. 
Petitioner could not protect itself from the increased cost 
occasioned by the § 678 tax by filing sufficiently in advance, 
as is the normal situation with pipeline rate increases, be- 


cause the tax legislation was enacted on June 17, 1958, and 
the tax went into effect on August 1, 1958. The Commis- 
sion’s 1-day suspension was eminently reasonable, and 
there definitely was no quid pro quo. 


The Commission has been particularly vigorous in mov- 
ing to dismiss appeals from Commission orders which it 
considers non-reviewable for lack of finality, and appeals 
from suspension orders have been a prime target. The 
eases cited by Respondent (Or. Br. p. 12), Texas Gas Corp. 
v. F.P.C., 102 App. D.C. 59, 250 F. 2d 27, Columbian Fuel 
Corp. v. F.P.C., 99 App. D.C. 241, 239 F. 2d 61, Humble 
Oil & Refining Corp. v. F.P.C., supra, p. 10, and Sun Oil Co. 
v. F.P.C., 244 F, 24 77 (C.A. 5), aptly illustrate this point. 
It is reasonable to speculate, it is submitted, upon the Com- 
mission’s reaction if Petitioner had sought review of its 
suspension orders. So far as Petitioner knows the Com- 
mission has consistently sought dismissal of appeals from 


12 


suspension orders. Phillips Petroleum Co. v. F.P.C., 227 
F. 2d 470 (C.A. 10), cert. denied sub nom. Michigan Wis- 
consin Pipeline Co. v. Phillips Petroleum Co., 350 U.S. 
1005, and Atlantic Seaboard Corp. v. F.P.C., 201 F. 2d 
568 (C.A. 4), cited by Respondent in an apparent effort to 
show that a suspension order may properly be definitive 
(Or. Br. p. 15), merely demonstrate that under unusual 
circumstances appeal may lie from a rate-increase suspen- 
sion under Section 4 of the Act. But in both of these 
cases the Commission sought dismissal on grounds of non- 
reviewability, and, furthermore, in both cases the Court 
held that suspension, as such, was non-reviewable as not 
finally determining the reasonableness of the rates. In the 
Atlantic Seaboard case the Court held that the Commission 
abused its discretion in not basing the commencement of 
the suspension period upon the date of original filing. In 
Phillips, the Court held that the increase in rates in ques- 
tion was not subject to suspension by the Commission. 


The Equities—All of the opposing briefs in one form or 
another contest Petitioner’s position regarding the inequity 
of paying over money in the form of ‘‘refunds’’ where 
none were received. To some extent these arguments miss 
the point. Petitioner not only asserts equitable arguments, 
but contends that the Commission should have fully con- 
sidered and ruled upon these arguments. It is plain that 
the Commission fell far short of adequately considering 
and ruling upon these matters, apparently in reliance upon 
its allegedly ‘‘definitive’’ suspension orders which pre- 
judged the rate increases. But the Commission may not 
avoid genuine consideration of the equities, quite apart 
from the construction of and legal effect given to the sus- 
pension orders. Flota Merchante Grancolombiana, 8. A. 
v. Federal Maritime Commission, U.S. App. D.C. ; 
302 F. 2d 887. 


Absorption of the Tax by the Pipelines—All of the pipe- 
line intervenors argue that they would not be unjustly en- 
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riched by payment of refunds to them because they ab- 
sorbed all or a portion of the tax by failing to apply for 
a rate increase. Actually this is a contention that Peti- 
tioner should absorb the balance of the § 678 tax not al- 
ready absorbed, since this is the effect of the March 5, 
1962 order. This argument manifestly lacks merit. The 
pipelines contend that Petitioner should have preserved 
a right to refunds from the State of Louisiana by protest- 
ing and commencing suit to contest the tax. But the pipe- 
lines could have likewise protected themselves by filing a 
timely rate increase under Section 4 of the Act, as Peti- 
tioner did, particularly since they are thoroughly experi- 
enced in so doing and largely unfettered by contractual 
limitations. It has already been shown that the pipelines 
could not have recovered the tax payments in question as 
a matter of established contract law. Under these cireum- 
stances the pipeline intervenors are in no position to urge 
that they would not be unjustly enriched by refunds. 


The Undertakings—All of the opposing briefs seek to 
find some support in the fact that Petitioner entered into 
undertakings consistent with its suspension orders. At 
best these arguments beg the question. Petitioner had to 
file an undertaking if it wanted to collect the increased 
rate. In so doing Petitioner agreed to refund if re- 
quired by final and lawful order of the Commission. But 
that question is the subject of this review proceeding. 
Clearly Petitioner could not be required to comply with an 
unlawful requirement of the Commission. H. L. Hunt, et 
al. v. F.P.C., F. 2d , (C.A. 5, issued July 19, 1962) 
slip opinion p. 12, petition for rehearing pending. 


Contemporaneous Construction—Respondent, at pages 
6-8 of its supplemental brief, takes issue with Petitioner’s 
contentions that the order of March 5, 1962 ignored the 
intent and purpose of the Commission’s previous actions, 
thereby applying a new interpretation retrospectively (see 
Pet. Br. pp. 18-20). Respondent states that “‘[i]t is diffi- 
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cult to understand how the order of May 29, 1961, could be 
considered a contemporaneous construction of those obli- 
gations, particularly when it recalled that there was the 
intervening order of February 21, 1961.” 


Respondent misconceives Petitioner’s argument. The 
order of February 21st was reversed, for these purposes, 
upon rehearing by the order of May 29, 1961, which limited 
refunds to those received from the State of Louisiana. The 
February 21st order was entered in misapprehension of the 
facts since it recited that ‘‘we are advised that the State of 
Louisiana is refunding such monies collected [i.e., all the 
§ 678 tax monies] with two percent interest thereon.’’ It 
should be noted that the Commission’s discussion of the 
facts and procedural history was very limited in the Feb- 
ruary 21st order (the text is less than a page long), all con- 
sistent with the mistaken belief that tax refunds had been 
made by the State to all producers. 


Respondent may be too literal in its employment of the 
term ‘‘contemporaneous construction’’ in referring to the 
order of May 29, 1961. The October letters to the Collector 
of Revenue and the certificate orders were strictly con- 
temporaneous in time with the suspension orders. While 
the order of May 29, 1961 was issued much later, it was 
issued by a Commission contemporaneous in tenure with all 
of the actions in 1958. It is thus entitled to particular 
weight. 


Altruism and Realism—At page 17 of its brief Transco 
refers to Petitioner’s motives in paying the § 678 tax with- 
out protest as ‘‘altrwistic.’” Likewise the Respondent 
states that the similar motive of Union Texas Petroleum 


7 Transco’s contention is as follows: 


¢¢Union Oil claims that the equities are in its favor in this matter 
because it did not protest the tax so that the State of Louisiana could 
collect the gathering tax revenues and thereby allow the State school 
system to continue to function. While such altruistic motives are highly 
commendable if they exist, Transco would certainly not want to destroy 
tho effect of such charity by bearing the brunt of the tax for its 
producers’? 
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may be ‘‘noble’”’ (Or. Br. p. 11, footnote 10). Such off- 
hand references only serve to obscure the facts. Peti- 
tioner was faced with a genuinely difficult decision concern- 
ing the § 678 tax, all as set out in its initial brief (pages 
20-22) and based on verified pleadings that are part of the 
record. Above all, Petitioner did not casually and cava- 
lierly fail and refuse to take the steps necessary to pre- 
serve a right to refunds. The State of Louisiana needed 
revenue, particularly for its schools, and protest would have 
place the §678 tax monies, already earmarked for the 
schools, in escrow. There was a threat of additional taxes 
if the monies were tied up by litigation. Since the Com- 
mission’s attitude was at most ambiguous, Petitioner took 
what it deemed then and what should be considered now a 
reasonable and justified course of action. 


The So-Called Mobile Doctrine—Three of the inter- 
venors® contend in effect that the gas purchase contracts 
involved require reimbursement for valid taxes only, and 


since the § 678 tax was invalid refunds must be ordered, 
citing United Gas Pipeline Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956).° The Commission specifically declined 
to rule on this argument (R. 711). The intervenors did not 
apply for rehearing and thereby save the argument on 
appeal. Furthermore the Commission noted that the ques- 
tion required construction of the tax reimbursement pro- 
visions of the subject contracts, and declined to construe 
the contracts (R. 711). Since the intervenors apparently 
wish only to preserve their position (see Transco Brief, 
page 17), it is inappropriate to discuss this question. 


8 Memphis, pages 33-34, Transco, page 17, and United Fuel, page 23. 


9 United Fuel cites instead Cities Service Gas Co. v. F.P.C., 245 F. 2d 860 
(C.A. 10, 1958). 
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THE COMMISSION LACKED JURISDICTION TO ENTER THE 
ORDER OF MARCH 5, 1962 


In its initial brief Petitioner urged that the Commission 
lacked authority to enter the order of March 5, 1962 be- 
cause its effort to reopen the proceedings after the final 
order of May 29, 1961 was untimely (Pet. Br. pp. 27-30). 
The Respondent now contends that its basic power to re- 
open the proceedings on August 30, 1961, after the final 
order on rehearing of May 29, 1961, stems from Section 16 
of the Act. The Respondent further contends that ref- 
erences to Section 19 of the Act rest upon a ‘‘basic mis- 
conception of the source of the Commission’s power to 
reconsider * * *’. (Or. Br. p. 28). However both the 
order under review (R. 704-6) and the order on rehearing 
(R. 797-8) dwell on Section 19 and do not seek support in 
Section 16. 


Section 16 of the Act states the following: 


‘The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may 
find necessary or appropriate to carry out the provi- 
sions of this act. * * *”’ 


This section is in the nature of ‘‘housekeeping”’ authority, 
as the wording of the balance of the section indicates, and 
the scope of the authority granted is not defined. Cer- 
tainly such authority is not unlimited and, specifically, it 
may not be used to loosen the limits of Commission author- 
ity under other sections of the Act. Willmut Gas € Oil Co. 
v. F.P.C., 111 U.S. App. D.C. 49, 54, 294 F. 2d 245, 250 
(1961), cert. denied, 368 U.S. 955 (1962). 


Furthermore the Commission, as a creature of statute, is 
limited to the powers given it under the Natural Gas Act. 
See Panhandle Eastern Pipeline Co. v. Public Service Com- 
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mission of the State of Indiana, 332 U.S. 507 (1947). It 
does not have the inherent powers of a court. 


The Commission’s so-called power to correct errors (Or. 

Br. p. 28) must be regarded with circumspection. The 
facts of National Ass’n of Trailer Owners v. Day, 
U.S. App. D.C. , 294 F. 2d 137, and National Rifle 
Ass’n v. Young, 77 U.S. App. D.C. 290, 134 F. 2d 524, re- 
lied upon by Respondent, do not support Respondent’s 
claims of broad power to reopen and reconsider. In Na- 
tional Ass’n of Trailer Owners the decision to grant second 
class mailing privileges to the petitioner was not assumed to 
be final, and proposed reconsideration of the order was 
noted within two weeks. While this Court stated that ‘the 
Postmaster General has the inherent authority to recon- 
sider and vacate a prior erroneous decision,”’ this power 
must be exercised within ‘‘a reasonable time after the issu- 
ance of a final departmental decision.”? (299 F. 2d 139- 
140) National Rifle Ass’n does not support Respondent’s 
general proposition because of considerations peculiar to 
that case, as the Court noted (134 F. 2d 526) in language 
immediately succeeding that part quoted on page 36 of Re- 
spondent’s brief. Of prime relevance here, any power to 
reopen and reconsider must not be misused to reverse 
decisions of substantive import. As pointedly stated by the 
Supreme Court in American Trucking Ass’n vy. Frisco 
Transportation Co., 358 U.S. 133, at 146 (1958) 


“‘Of course, the power to correct inadvertent minis- 
terial errors may not be used as a guise for changing 
previous decisions because the wisdom of those deci. 
sions appears doubtful in the light of changing policies. 
Such was the case in the United States v. Seatrain 
Lines, Inc., 329 U.S. 424 * * * where it was apparent 


10 There is no analogy between the Commission’s powers and that of a 
Court of equity, as Respondent suggests (Or. Br. p. 35), and the cases cited 
in that connection, Wayne United Gas Co. v. Owens-Illinois Glass Co., 300 
U.S. 131 and Zimmern v. United States, 298 U.S. 167, are inappropriate 
because they refer to the powers of a court, 
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that the Commission had not reopened prior proceed- 
ings to correct a mistake in the issuance of a certificate 
but to execute a subsequently adopted policy * * *”’ 
(emphasis supplied)” 


United Fuel and Texas Gas cite Albertson v. F.C.C., 88 
US. App. D.C. 39, 182 F. 2d 397 (1951) and Enterprise Co. 
v. F.C.C., 97 U.S. App. D.C. 374, 231 F. 2d 708 (1955) as 
lending support for the proposition that the Commission 
may reconsider and change an order during the period for 
filing appeals. These cases do not support the general 
proposition stated, but instead rely on the particular rule of 
the agency involved. This Court noted that the agency’s 
rules provided that it could set aside its own action sua 
sponte within 20 days after issuance of an order, and rea- 
soned that it was therefore free to do so on motion of a 
party (182 F. 2d at 400). Having so concluded, it was held 
that the 20-day time for noting an appeal commenced with 
the order denying the motion to reconsider. This Court 
in the Enterprise case relied on Albertson (231 F. 2d at 712). 
In both cases the agency contended that it lacked authority 
to reopen and that the appeal, therefore, was untimely. The 
Power Commission does not have a rule permitting it to 
reconsider sua sponte, not even within 20 days of issuance 
of an order. 


It should be clear that the Commission is bound by its 
own rules, so that Section 1.34(c) of the Commission’s 
Rules of Practice and Procedure, which reads, 


“Unless the Commission acts upon the application 
for rehearing within thirty days after it [application 
for rehearing] is filed, such application shall be deemed 
to have been denied.’’ 


must be held to mean what it says. Public Service Com- 
mission of the State of New York v. F.P.C., 111 U.S. App. 


11 Respondent, at page 28 of its brief, refers to the inherent power of an 
agency to correct its ‘‘mistakes’’. As demonstrated, ‘‘mistakes’’ must be 
narrowly defined. 
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D.C. 153, 295 F. 2d 140, 144 (1961) cert. denied sub nom 
Shell Oil Co. v. Public Service Commission of the State of 
New York, 368 U.S. 948 (1961); Service v. Dulles, 354 
U.S. 363, 372 (1957). Thus the Respondent’s suggestion 
that there is one set of rules for itself another for every- 
one else must be rejected.” 


United Fuel (page 16) Texas Gas (page 24) and the 
Respondent (page 33) profess to see an anomaly in the 
contention that the Commission could not modify an order 
as to United Fuel and Texas Gas during the period these 
companies might have filed an appeal, assuming that their 
applications for rehearing were properly lodged, thereby 
extending the time for review.** As stated by United Fuel; 


“It would certainly be anomalous to hold that the 
Commission can modify its orders after the appeal 
period if an appeal is started, but that it could not do 
so during the appeal period prior to the filing of an 
appeal.’’ (page 16) 


Petitioner does not agree. Finality of administrative pro- 
ceedings is a desired objective. Obviously finality is not 
realized when an appeal is taken, and thus the authority of 
the Commission under Section 19(a) of the Act to ‘modify 
or set aside’’ an order before the record is filed is emi- 
nently reasonable, and may avoid the necessity of prose- 
euting the appeal. But this reasoning does not apply 
where an appeal is not taken. United Fuel and Texas Gas 
must stand on no better footing than if Transco had not 
filed a petition for review. These companies cannot claim 


12 Original brief, pp. 35-38, United Fuel mistakenly relies on Texas Ohio 
Gas Co. v. F.P.C., 93 U.S, App. D.C. 117, 207 F. 24 615 (1953). This case led 
to the promulgation of Section 1.34(c) as it now stands, and the decision refers 
to the words ‘‘may be deemed to have been denied’’ of Section 19(a) of the 
Act, instead of the words ‘‘shall be deemed’? of Section 1.34(e) of the Rules, 
Id., which is now applicable. 


13 It is noted that Transes did not make this assumption, and filed petitions 
for review within cach 60-day period. 
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any derivative rights, nor have they asserted that an appeal 
would have been taken had the Commission not issued its 
order reopening the proceedings on August 30, 1961. 


CONCLUSION 


For the additional reasons set forth herein as well as 
those stated in its initial brief, Petitioner respectfully sub- 
mits that the relief which it originally requested be granted. 


Respectfully submitted, 


Georce D. Hornine, JR. 
Parrick G. Sunirvan 
Harry L, ALBRECHT 
Hocan & Harrson 
800 Colorado Building 
Washington 5, D. C. 
Attorneys for Petitioner 
Union Ow Company 
of California 
December 14, 1962 
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APPENDIX A 
FEDERAL POWER COMMISSION RELEASE FOR PUBLICATION 


Immediate Release Release No. 9982 
G-5166 


FPC Requesrs Narvrau Gas Propucers to Stare Wuitrwe- 
NEss To Rerunp, Ir Necessary, REMBURSEMENT FoR 
Apprrionan Louisiana Strate GATHERING Tax 


Washington, D. C., August 12, 1958—The Federal Power 
Commission has announced that, prior to hearings on appli- 
eations for authority to sell gas in Louisiana, independent 
natural gas producers would be requested to state their 
willingness to refund, if necessary, reimbursement for the 
additional one cent (per thousand cubic feet) state gather- 
ing tax. 


The FPC said that certificates authorizing natural gas 
sales made on or after August 1, 1958 in Louisiana would 
be conditioned upon the producer making appropriate re- 
fund in the event the tax is invalidated by the courts. 
Temporary authorizations would also be conditioned. Pro- 
ducers would be required to file appropriate rate changes 
reflecting the invalidation. The Commission announcement 
applies only to applications for new services where the 
initial rate includes reimbursement for the additional tax. 


The FPC said that producers seeking authorizations for 
such sales will expedite the setting of the matters for hear- 
ing and the issuing of temporary authorizations and cer- 
tificates if their acceptance of such a condition is stated in 
the application. 
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IN THE 


United States Court of Appeals 


For ree Districr or Cotumsua Crrcurr 


No. 17,055 


Union Om Company or Cauirornia, Petitioner, 
v. 
FeperaL Power Commission, Respondent, 
Texas Gas Transmission Corp., Intervenor, 
Unirep Fue. Gas Company, Intervenor, 


Mempeuis Licut, Gas & Water Drv., 
Crry or Mempuis, Intervenor, 


TENNESSEE Gas Transmission Co., /,tervenor, 
TRANSCONTINENTAL Gas Pree Line Corp., Intervenor. 


On Petitions to Review an Order of the 
Federal Power Commission 


BRIEF FOR INTERVENOR 
TENNESSEE GAS TRANSMISSION COMPANY 


This case involves a petition to review an order of the 
Federal Power Commission (Commission) issued March 5, 
1962, In the Matter of Texaco Inc., et al, Docket Nos. G- 
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15546, e¢ al. The order under review required Union Oil 
Company of California (Petitioner) to make refunds to 
several pipeline purchasers of gas other than Tennessee 
Gas Transmission Company (Tennessee)? of increased 
rates collected subject to refund, which rate increases were 
predicated entirely on an additional gas gathering tax of 
the State of Louisiana which was subsequently declared to 
be invalid. Tennessee’s position in this proceeding is that 
the portions of the Commission’s order of March 5, 1962, 
of which Petitioner is complaining as to Docket No. G- 
15846, are lawful and valid? 


Tennessee has reviewed the briefs of the other inter- 
venors in this proceeding which urge that the portions of 
the order of March 5, 1962, under review herein be affirmed. 
The statement of facts and issues and the arguments set 
forth in those briefs are essentially those which Tennessee 
would present to the Court. Therefore, in the interest of 
avoiding unnecessary repetition, Tennessee generally 


1 Tennessee purchases substantial volumes of gas from Petitioner. Some 
of those purchases are involved in Docket No. G-15846 which is the subject 
of the Petition for Review in this proceeding. 


2 Tennessee has filed its own Petition to Review with this Court (No. 17126) 
in which it seeks review, in some 22 dockets including Docket No. G-15846, 
of other portions of the same Commission order of March 5, 1962, which 
Tennessce believes aggrieve Tennessee and are unlawful and invalid, 
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adopts the briefs of such intervenors and respectfully 
prays that the Court deny the petition to review herein. 


Respectfully submitted, 


TENNESSEE Gas Transmission ComPANy 


By /s/ Harry S. Lrrrman 
Its Attorney 
W. C. Braven, Jr. 
L. R. Panxonren 
Post Office Box 2511 
Houston 1, Texas 


Rosertr FE. Sxaw 
402 Solar Building 
Washington 6, D. C. 


Harry S. Lrrrman 
Jack WERNER 
Date A. Wricut 
Metvin Ricurer 
317 Wyatt Building 
Washington 5, D. C. 


Attorneys for Tennessee Gas 
Transmission Company 


November 23, 1962 
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STATEMENT OF QUESTION PRESENTED 


Upon enactment of an increased gathering tax on natural 
gas by the State of Louisiana, the Federal Power Commis- 
sion, by general order, established a special procedure to 
allow natural gas producers to make effective rate in- 
creases under Section 4 of the Natural Gas Act to exactly 
reimburse them for the tax increase, but at the same time 
required, in all orders allowing such increases to become 
effective, that the producers agree to refund the increase 
if the tax were for any reason declared invalid. The tax 
was subsequently declared invalid, and the Commission 
ultimately ordered the producers to refund the increases in 


rates in accordance with their agreements. Certain pro- 
ducers lost their rights to recover payment of the invalid 
taxes from the State of Louisiana by deliberately choosing 
not to pay the taxes under protest. 


Under such circumstances, did such producer action de- 
prive the Commission of power to order them to make the 
refunds which the producers had originally agreed to make 
upon judicial invalidation of the taxes? 


INDEX 


Rate Filings 

FPC Suspension Orders of August, 1958 

Union Texas Agreement and Undertaking of 
August, 1958 

The Louisiana Tax Collector’s Letter 

The Commission’s Reply 

The Commission’s Further Letter 

The Commission’s Press Release 

Judical Invalidation of Gathering Taxes 

FPC Order of February 21, 1961 

FPC Order of May 29, 1961 

FPC Reconsideration, August 1961 

Statements of Position 


I. The August 1958 Suspension Orders Are Dis- 
positive of the Refund Question 


II. The Plainly Stated Objective of the 1958 Sus- 
pension Procedures Was to Require Refund in 
the Event of Judicial Invalidation of the Tax: 
The Objective Was Not Limited to Prevention 
of Unjust Enrichment 21 


III. The Commission Has Not Ignored Any of Its 
Orders or Policy Statements 25 


IV. The Commission Has Decided the Case on a Full 
and Fair Consideration of the Facts 27 


V. No Evidentiary Hearing Was Required Prelim- 
inary to the Issuance of the Final Order in This 
Cause 30 


VI. The Commission Was Legally Bound Under the 
Mobile Doctrine to Require an Unqualified Re- 
fund 


Conclusion 
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IN THE 


United States Court of Appeals 


For Tae District or CotumBia Circuit 


No. 17,055 
Union Om Company oF Cauirorni, Petitioner, 
Vv. 

FeperAL Power Commission, Respondent, Texas Gas TRANSMIS- 
sion Corp., Intervenor, Unitep Fue Gas Company, Inter- 
venor, Mempuis Licut, Gas anv Water Division, Intervenor, 
TENNESSEE Gas TRANsMIssIOn Co., Intervenor, TRANSCONTI. 
NENTAL Gas Pipe LIne Corp., Intervenor. 


No. 17,268 
Union Texas Petro.eum, Petitioner, 
Vv. 


FEDERAL Power Commission, Respondent, Texas Gas TRraNnsmis- 
sion Corp., Intervenor, Mempuis Licut, Gas AnD Water Drvi- 
sion, Intervenor. 


No. 17,298 
PHILLIPs PETROLEUM Co., Petitioner, 
v. 

FEDERAL Power Commission, Respondent, Texas GAs TRANSMIS- 
ston Corp., Interrenor, Uxnirep Furey Gas Company, Inter- 
venor, MEmPuHIs Liant, Gas AND WATER Division, Intervenor, 
TRANSCONTINENTAL GaAs Pipe Line Corp., Intervenor. 


On Petition to Review Order of the Federal Power Commission 


COUNTERSTATEMENT OF THE CASE 
Introduction 


The dockets dealt with in this brief are those in which 
Memphis Light, Gas and Water Division (hereinafter 
“Memphis’’) has been granted intervention. They have been 
consolidated for hearing with the following cases: Pan 
American Petroleum Corporation, Petitioner v. Federal 
Power Commission, Respondent, and United Fuel Gas Com- 
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pany, Intervenor, Nos. 16787, 16929 and 16978; Sun Oil Com- 
pany, Petitioner v. Federal Power Commission, Respondent, 
Transcontinental Gas Pipe Line Corp., Intervenor, Texas 
Gas Transmission Corporation, Intervenor, United Fuel 
Gas Company, Intervenor, Nos. 16794, 16963, 17006; and 
Texaco, Inc., Petitioner v. Federal Power Commission, 
Respondent, United Fuel Gas Company, Intervenor, and 
Transcontinental Gas Pipe Line Corp., Intervenor, No. 
17118. 


All of these cases involve petitions for review of the same 
order of the Federal Power Commission, and the issues in- 
volved are common to all of the consolidated cases. In the 
interest of brevity and clarity, this brief will treat first and 
most comprehensively the case of Union Texas.’ Brief re- 
plies will be made to additional arguments made by peti- 
tioner Union Oil of California. No separate reply is nec- 
essary to the brief of Phillips Petroleum Company. 


An extensive and detailed counterstatement of the case 


is presented in this brief, because of Memphis’ belief that 
the solution to the issues involved becomes apparent when 
the complete facts are revealed. 


In Parts I through IV of the argument, the arguments of 
Union Texas are answered seriatim. In Part V additional 
arguments of Union Oil Company of California are dealt 
with and in Part VI we discuss a point not considered by 
any of the petitioners, but which is believed to be independ- 
ently dispositive of the case. 


The Contracts—During 1958, Union Texas sold natural 
gas to Texas Gas* under two long-term contracts, filed as 
rate schedules under the Natural Gas Act (‘‘Act’’).? Texas 


1 Union Texas Petroleum, a division of Allied Chemical Corporation, which 
has succeeded to the interest of Union Texas Natural Gas Corporation, the 
1958 seller. 

* Texas Gas Transmission Corporation. 

* Designated as Union Texas FPC Gas Rate Schedules No, 2 and 3. Texas 
Gas supplies the full requirements of Memphis. 
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Gas, in turn, resold part of this gas to Memphis for resale 
to the public. As effective during 1958, the contracts had 
a fixed price, subject to escalation under various cireum- 
stances not here relevant, and, for the purposes of this 
case, subject to the obligation of Texas Gas to pay an 
amount sufficient to reimburse Seller for seven-eighths of 
any additional ‘‘gathering” tax imposed. (R. 5314, 5516.) 


The Gathering Tax—On June 16, 1958, the State of 
Louisiana amended Title 47 of the Louisiana Revised Stat- 
utes by enacting Act No. 8 of 1958 (47 La. Rev. Stat. 1950, 
Section 678 et seq.), hereinafter referred to as the ‘‘Section 
678 tax,’’ by imposing a gas gathering tax of 1 cent per 
thousand cubic feet (““MCF’’) effective August 1, 1958, 
which was an addition to the gathering tax of 1 cent per 
Mef imposed earlier by Section 671 (47 La. Rev. Stat. 1950, 
Section 671), hereinafter referred to as the ‘‘Section 671 
tax.’’ 


Natural Gas Act and Regulations—The regulations under 
the Natural Gas Act of the Federal Power Commission 
(“Commission’’) provide that the operation of any pro- 
vision of a rate schedule providing for a future increase in 
rate or charge (such as the instant change in tax reimburse- 
ment) constitutes a change in rate schedule which must be 
filed under Section 4(d) of the Act, together with a full 
statement in support (C.F.R., Sec. 154.94). Section 4(d) 
of the Act provides that the notice of rate change must be 
filed at least 30 days prior to the proposed effective date, 
subject to Commission waiver ‘‘for good cause shown.”’ 
Section 4(e) of the Act authorizes the Commission to sus- 
pend the proposed effective date for up to 5 months, to 
investigate the lawfulness of the increase, and to require 
refund (with interest) of the portion, collected after the 
suspension period, which the Commission ultimately deter- 
mines not to be justified. The rate making standard re- 
quires proof that the proposed increased rate is ‘‘just and 
reasonable.” 
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FPC Order No, 206—With respect to the instant changes 
in tax reimbursement, the Commission issued a general 
order, No. 206 of July 11, 1958, in which it simplified 
the requirements for data supporting the anticipated 
rate increase filings reflecting the imposition of the Section 
678 tax, and it waived the 30-day notice provision of Sec- 
tion 4(d). In addition, the Commission proposed to sus- 
pend the rate increases for one day in order “‘to assure 
appropriate refund, in the event said Act No. 8 of 1958 
should be declared unconstitutional by final judicial deci- 
sion, of payments made pursuant to rate changes... ’’* 
Under the Commission’s view of its authority, it must first 
suspend a proposed rate change in order to subject the 
subsequent collections to refund as determined by its ulti- 
mate decision. The one-day suspension is used where the 
Commission decides to allow the proposed change to become 
effective without delay, but subject to refund. 


Rate Filings—Union Texas filed notices of proposed rate 
increases to pass on to Texas Gas seven-eighths of this 
increase in the Louisiana gathering tax by increasing the 
rate 0.875¢ per Mef (R. 5334, 5536). Texas Gas notified 
Union Texas by letter dated July 29, 1958, that it would 
reimburse only under protest and admonished Union Texas 
of its right to pay the tax under protest in order to preserve 
its right to a refund of tax payments if the tax were later 
declared invalid (R. 710, 2874). 


FPC Suspension Orders of August, 1958—The Commis- 
sion issued orders August 12 and 20, 1958, in Dockets No. 


4In re Louisiana State Gathering Tax, 20 FPC 28. 


520 FPC 29. ‘‘A number of affected natural-gas companies have advised the 
Commission that litigation is to be instituted challenging the constitutionality 
of the aforesaid Act No. 8 of 1958 of the State of Louisiana. In view of this 
fact, and to assure appropriate refund, in the event said Act No. 8 of 1958 
should be declared unconstitutional by final judicial decision, of payments made 
pursuant to rate schedule changes proposed as a result of such legislation, the 
Commission proposes to suspend for one day beyond the date they would other- 
wise become effective any such rate schedule changes.’’ 
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G-15833 and G-16023, respectively, providing that the rate 
increase be suspended for 1 day; that as a condition to 
placing the new rate in effect Union Texas must agree and 
undertake to refund the rate increase in the event the addi- 
tional tax ‘‘is for any reason held to be invalid,’’ and that 
Union Texas should refund a proportionate part of any 
interest received ‘‘should such additional tax eventually be 
held invalid and the State of Louisiana makes refund, with 
interest.’’ (R. 5335, 5537.) The orders also stated that 
the proposed increases may be unjust and unreasonable and 
therefore provided for a hearing “concerning the lawful- 
ness’’ of the proposed increases, but set no date for such 
hearings. 


The pertinent portions of these orders are identical and 
state as follows: 


‘‘,.. The Commission is advised that litigation is being 
instituted to challenge the constitutionality of the said 
Act No. 8 of 1958. In consideration of this fact, and in 
order to assure appropriate refund in the event said 


Act No. 8 of 1958 should be declared unconstitutional 
or otherwise held invalid by final judicial decision, it is 
deemed advisable to suspend the said proposed in- 
creased rate and charge until August 2, 1958, and there- 
after to permit it to become effective as of that date; 
provided, that within 20 days from the date of this or- 
der Respondent shall file with the Secretary of the 
Commission an appropriate undertaking to assure such 
refund as may be ordered. 


* * ° + * ° * * ° 


“The Commission orders: 


° o . ° * e * ° ° 


(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently ef- 
fective rate and charge and the proposed increased rate 
and charge hereby allowed to become effective in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be 
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mmvalid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, then, and in that event, a pro- 
portionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the per- 
sons entitled thereto at such times and in such amounts, 
and in such manner as may be required by final order 
of the Commission. . . . (Italics supplied) 

‘*(E) As a condition of this order, within 20 days 
from the date of issuance thereof, Respondent shall 
execute and file in triplicate with the Secretary of this 
Commission its written agreement and undertaking to 
comply with the terms of paragraph (D) hereof, signed 
by a responsible officer of the corporation, evidenced 
by proper authority from the board of directors, ...”’ 
(Italics supplied) 


Union Texas Agreement and Undertaking of August, 
1958—On August 21 and 28, 1958, Union Texas filed in the 
respective dockets its Agreement and Undertaking under 
which it “agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order .. .” (R. 
5337, 5539). Union Texas did not seek to have the suspen- 
sion orders modified or clarified in any way. 


The Louisiana Tax Collector’s Letter—During Septem- 
ber and October 1958 there was correspondence and a con- 
ference between the Commission and officials of the State 
of Louisiana concerning the Section 678 tax and its rela- 
tionship to the suspension orders issued to Union Texas 
and other gas producers. Louisiana’s Collector of Revenue 
submitted to the Commission on September 23, 1958, an in- 
formal complaint regarding producers who desire to pay 
the tax ‘‘without litigation’’ but who ‘‘are concerned par- 
ticularly over their position should someone successfully 
challenge the constitutionality of the tax at some time after 
their taxes have been paid without protest.’? The letter 
sought a conference with the Commission stating that the 
Collector was ‘‘sure that it is not the desire of the Com- 


mission to force litigation of the State’s tax statutes re- 
gardless of the wishes of the parties primarily involved.”’ 
(R. 161.) 


Lhe Commission’s Reply—The Commission replied by 
letter of October 2, 1958, that its order No. 206 ‘‘was not 
issued until after the Commission had received advices— 
in writing—from a number of affected natural gas compa- 
nies of their intentions to institute litigation challenging 
the constitutionality of Act No.8...’’ Therefore, ‘‘Clear- 
ly, it was not the purpose of the Commission by this order 
—and the subsequent order of suspension—to force litiga- 
tion...” The Commission noted the ‘‘obvious purpose 
... to assure to the extent possible that natural-gas compa- 
nies ... should not have opportunity for unjust enrichment 
—a windfall—in the event the tax statute is held to be un- 
constitutional and refund of payments thereunder are made 
to the producers.’’ (R. 163.) The Commission stated that, 
under its orders: ‘‘... if litigation is instituted and the tax 
statutes declared unconstitutional—and refunds to the tax- 
payer result therefrom, the Commission has the fullest 
opportunity available to it under the Natural Gas Act to 
require refunds from sellers to purchasers, under filed rate 
schedules, of appropriate amounts of refunds received by 
the producers.’? The Commission in closing suggested that 
“Tf, after receipt of this reply, you still feel that the sug- 
gested conference would be desirable’’ such conference 
would be arranged. (R. 164.) 


The Commission’s Further Letter—The Louisiana offi- 
cials evidently were not satisfied with the Commission’s let- 
ter of October 2, 1958, and a conference was held with the 
Commission on October 23, 1958. Thereafter, the Commis- 
sion issued its letter of October 28, 1958, conveying its deci- 
sion that ‘‘it would not be appropriate to amend Order No. 
206’? nor “orders issued pursuant thereto,’’ as requested 
by the Louisiana officials (R. 166). The Commission pointed 
out that (R. 165): 


‘‘... Neither this general order nor the orders subse- 
quently adopted in accordance with its terms suggested 
in any way that a suit should be brought to test the 
validity of the Louisiana gathering tax, but merely 
sought to protect ultimate consumers in a proper man- 
ner against payment of operating expenses which in- 
cluded the tax if the tax is held to be invalid. 


‘Indeed, in Opinion No. 278, El Paso Natural Gas 
Company, Docket No. G-2018, issued November 26, 
1954 (13 FPC —), the Commission refused to allow as 
an operating expense a payment by El Paso of a some- 
what similar tax under a Texas statute subsequently 
declared invalid, notwithstanding the failure of El 
Paso to make its tax payments to the State under pro- 
test. A similar ruling was made in Opinion No. 269, 
Panhandle Eastern Pipe Line Company, issued April 
15, 1954 (13 FPC —).” 


The Commission’s Press Release—On October 29, 1958, 
the Commission issued a press release concerning its con- 
ference with the Louisiana officials pointing out that it 
had declined to amend Order No. 206, although: 


“A group of Louisiana State officials, who conferred 
with the FPC October 23, requested that the Commis- 
sion amend the order to show that it would not require 
refunds by those producers who had not paid the tax 
under protest and therefore would not receive refunds 
from the state.’’ (Un. T. Br., p. 31.) 


The Press Release summarized the letter of October 28, 
1958, pointing out that the Commission was not suggesting 
that litigation be instituted but rather that, because it had 
been advised that the tax would be litigated, the Commis- 
sion: ~ 

‘*... merely sought to protect ultimate consumers in a 
proper manner against payment of operating expenses 
which included the tax if the tax is held to be invalid.” 
(Un. T. Br., p. 32.) 


It appears from Union Texas’ Brief that it paid the tax 
without protest for the period August 1, 1958, through No- 
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vember 30, 1958. The State of Louisiana suspended all 
gathering taxes, including the Section 678 tax, effective 
November 30, 1958 (Un. T. Br., p. 4). 


Judicial Invalidation of Gathering Taxes—The Louisiana 
gathering taxes, both Section 671 and 678, were subsequent- 
ly held to be in violation of Article 10, Section 21 of the 
Louisiana constitution. Bel Oil Corporation, et al. v. Rufus 
W. Fontenot, Collector, 238 La. 1002, 117 8.2 571; South- 
ern Natural Gas Co. v. Robert Q. Roland, Collector, 240 La. 
471, 123 S.2d 891. The State of Louisiana has refunded 
those payments of the Section 678 tax which were made 
under protest, together with 2 percent interest thereon. 


FPC Order of February 21, 1961—The Commission by 
order of February 21, 1961 (applicable to all producer dock- 
ets involving Section 678-tax rate increases) ordered that 
the increased rates filed by Union Texas should be ‘‘dis- 
allowed’”’ and that the respondents ‘‘shall refund their 
respective purchasers the amounts collected under the re- 


spective agreements and undertakings filed in compliance 
with the Commission’s orders herein together with a pro- 
portionate part of any interest received from the State of 
Louisiana’’ (R. 187). The Commission based this order 
upon the provisions of its 1958 suspension orders as requir- 
ing refund of the rate increase ‘‘in the event said taxing 
statute was held invalid” (R. 187). The opinion, in perti- 
nent part, is as follows (R. 187): 


“In the orders suspending these increased rates it 
was stated that the Commission had been advised liti- 
gation was being instituted to challenge the constitu- 
tionality of said Act No. 8 of 1958, and so in order to 
assure appropriate refund in the event said Act should 
be declared unconstitutional, it was deemed advisable 
to suspend the proposed increased rates and charges. 
In the provisions making Respondents’ rates effective 
subject to refund, the Commission required refund of 


8 See, for example, the Commission’s Public Files, in re Tenneco Corp., 
Docket Nos. G-15567, G-16251, G-16486, G-15649, G-15736, 
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the difference between Respondents’ then presently 
effective rates and charges and the proposed increased 
rates and charges allowed to become effective by reason 
of the levy of the gas-gathering tax referred to above, 
in the event said taxing statute was held invalid. The 
Commission also required refund of a proportionate 
part of the interest received by Respondents. 

‘The Supreme Court of the State of Louisiana has 
held said statute to be in violation of Article 10, Sec- 
tion 21 of the Louisiana Constitution. Bel Oil Corpo- 
ration, et al. v. Rufus W. Fontenot, Collector, 238 La. 
1002; 117 $.2d 571; Southern Natural Gas Company v. 
Robert Q. Roland, Collector of Revenue, — La. —, 
123 $.2d 891. Pursuant thereto, we are advised that 
the State of Louisiana is refunding such monies col- 
lected, with 2 percent interest thereon. It appears that 
these decisions are dispositive of the validity of said 
statute, that the said increased rates should be disal- 
lowed, refunds should be ordered, and the above-desig- 
nated proceedings should be terminated.”’ (Italics 
supplied) 


FPC Order of May 29, 1961—Union Texas and certain 
other producers applied for rehearing of the order of Feb- 
ruary 21, 1961. On April 14, 1961, the Commission granted 
rehearing in those dockets in which such applications had 
been filed (R. 392-394). On May 29, 1961, the Commission 
issued and order modifying its order of February 21, 1961, 
as to all Section 678-tax rate increase dockets, so as to re- 
quire a refund of the rate increase only from producers who 
paid the tax under protest and thus received a tax refund. 
The order stated (R. 4290): 

“Respondents shall refund their respective purchasers 
a proportionate part of any refunds, including interest 
thereon, received from the State of Louisiana as a re- 
sult of the invalidity of the Section 678 Louisiana Gas 
Gathering Tax.’’ (Italics supplied) 


The effect of this about-face by the Commission was to 
leave upon the consumers the burden of the illegal taxes 
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which the producers deliberately (as with Union Texas) 
or negligently failed to protest. 


FPC Reconsideration, August 1961—Thereafter, peti- 
tions to intervene and applications for rehearing were filed 
by Texas Gas and Memphis in the Commission dockets here 
in issue (R. 2826-2834, 2836-2843, 2848-2856, 2861-2866). 
The Commission’s order of August 30, 1961, reopened all of 
the dockets to permit the intervention of Texas Gas and 
Memphis and ‘‘to permit the Commission to reconsider its 
prior actions with respect to such proccedings’”’ (R. 479). 
The Commission provided that any party may file a ‘‘state- 
ment of position’’ with respect to the dockets involved. It 
also provided that (R. 479): 


“If any party wishes to take the position that the 
receipt of evidence in the record is necessary, it shall 
tender such evidence in written form duly sworn to as 
an appendix to its statement of position.” 


Statements of Position—Union Texas filed its Statement 
of Position on October 6, 1961 (R. 5351-5359). Therein it 
agreed that: 


“*... said Act No. 8 has been held violative of Article 
10, Section 21 of the Louisiana Constitution in Bel Oil 
Corporation, et al. v. Fontenot, Collector, 117 S.2d 571 
and Southern Natural Gas Co. v. Roland, Collector, 123 
8.2d 891.’’ (R. 5352.) 


It argued, however, that the Commission’s order of May 29, 
1961, should be reaffirmed and reissued as reflecting the 
Commission’s intent in its general order and suspension 
orders to limit the refund obligation to those who paid un- 
der protest. Union Texas did not tender any evidence. 
Statements of Position were also filed by Memphis (R. 2889- 
2915) and Texas Gas (R. 2871-2888) recommending that 
the rate refund should be made irrespective of whether the 
producer had failed to assure itself a refund by payment 
under protest. 
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FPC Order of March 5, 1962—On March 5, 1962, the Com- 
mission issued its order, here under review, disallowing the 
Union Texas rate increases and requiring a refund of the 
increased amounts so collected (R. 702-729). It reversed its 
order of May 29, 1961, and, in effect, restored its order of 
February 21, 1961.7. The Commission ruled that as to Para- 
graph (D) of the suspension orders (R. 707) :* 


“From the first sentence of the above paragraph it is 
clear that the obligation to refund the difference be- 
tween the ‘presently effective rate’ and the ‘proposed 
increased rate’ was contingent solely upon the judicial 
invalidation of the tax. It was only the duty to refund 
interest, under the second sentence, which was made 
to depend upon the receipt by respondents of a refund 
from the state. A contingency carefully written into 
the second sentence cannot reasonably be deemed im- 
plicit in the first, from which it was omitted. Con- 
fronted also by an order in terms exposing them to 
refund obligations regardless of whether they were 
made whole by the state, respondents could have moved 
for reconsideration of the suspension orders or other- 
wise sought clarification from the Commission. In 
failing to do so they assumed the risk that the Com- 
mission’s orders meant what they said.’’ (Italics in 
original) 


With reference to the Commission’s correspondence with 
Louisiana’s Collector of Revenue, the Commission pointed 
out that (R. 708) : 


‘¢.. . It is elementary that the obligations of parties 
subject to regulation by this Commission are governed 
by the plain language of its official orders, not by its 
subjective intent as expressed in collateral correspond- 
ence made public in press releases.” 


Moreover, if resort to these letters is to be had, while cer- 
tain language in the October 2nd letter “seems to suggest”’ 


7 See, supra, p. 9. 
8 See, supra, pp. 5-6. 


13 


that producer refunds should be limited to tax refunds 
received, the ‘‘opposite conclusion is inferable from the 
letter of October 28,’’ that the producers’ obligation to re- 
fund was dependent solely upon the invalidity of the tax 
(R. 708). 


Further, the Commission stated with reference to the 
certificate orders in which the obligation to refund was 
expressly limited to tax refunds received (R. 709): 


‘¢.. Whether the absence of a comparable condition in 
the instant rate suspension orders was the result of 
inadvertence or policy, the fact remains that the Com- 
mission cannot be deemed to have implied by silence 
in the rate orders what it took pains to spell out in the 
certificate orders.’’ 


The Commission then considered the possibility that the 
suspension orders did not fix conclusively the scope of re- 
spondents’ refund obligations, leaving that for later deter- 
mination. In that event, the Commission decided that ‘‘... 
it still lies within our discretion to reimpose the unqualified 
refund obligation originally embodied in the February 21 
order, and upon full consideration of the competing equities 
involved herein, we deem such imposition appropriate’ 
(R. 710). 


Its reasoning was as follows (R. 710-711) : 


“<By the time the Section 678 tax had become effec- 
tive, litigation testing the validity of the Louisiana 
athering tax was already before the courts;* the 
Comminion ’s suspension orders had in terms pre- 
scribed a duty to repay purchasers if the tax were held 
invalid; and, in many instances, the pipelines had writ- 
ten the producers, cautioning or demanding them to pay 
the tax under protest.“ Thus, respondents were amply 
forewarned of the consequences they invited in refusing 
to register protests. Such refusal cannot be justified 
on the ground that payment under protest would have 
launched respondents into immediate litigation or 
would have encouraged the State of Louisiana to raise 
its severance tax in order to replace lost revenues. 
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Since litigation to challenge the gathering tax was al- 
ready pending, no protesting producer would have been 
forced to initiate a test case.* Moreover, the degree of 
likelihood that Louisiana would respond by raising the 
severance tax (a point on which no evidence has been 
presented), and if so, whether forfeiture of the gather- 
ing tax refund would have yielded a net benefit to the 
purchasers and consumers who would eventually have 
had to pay a large part of the tax, were not questions 
of unilateral concern to respondents. At the very least, 
it was incumbent upon them to consult with and seek 
the approval of the purchasers for the course they pro- 
posed to follow. The purchasers themselves had no 
standing under Louisiana law to protest the assess- 
ments and were entirely dependent upon their respec- 
tive suppliers to protect their interests. Some pro- 
ducers paid the tax under protest; others, either 
through negligence or conscious policy, did not protest. 
Under all the circumstances, we see no justification for 
burdening pipeline, distributor, or consumers with the 
consequences of a unilateral decision by the producer, 
heedless in many cases, of the express admonitions of 


its customers. 


4 See fn. 11, supra. 


“See, ¢.g., Southern’s Statement of Position, pp. 14-15; Transco’s 
Statement of Position, p. 10; Texas Gas’s Statement of Position, p. 4; 
United Fuel’s Statement of Position, p .4. 


8 See fn. 11, supra, 


*It may well be that respondents were under a legal duty to preserve 
the rights of their customers to recover the invalid taxes, and that they 
could be held to account for breach of that duty, even if the Commis- 
sion’s suspension order had required refund only of such amounts as were 
actually recovered from the state. (Cf. Natural Gas Pipeline Co. v. Har- 
rington, 246 F.2d 915 (Sth Cir. 1957).’” 


The Commission accordingly ordered Union Texas to 
make a full refund of the increased rates collected under the 
two dockets here under consideration: G-15833 and G-16023. 
Union Texas and certain other producers applied for re- 
hearing of the Commission’s March 5, 1962 order. The 
Commission denied the applications for rehearing by order 
of April 26, 1962 (R. 796-802). 
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SUMMARY OF ARGUMENT 


I. Although ordinarily a Federal Power Commission or- 
der allowing increased rates to become effective subject to 
refund does not define the refund obligation, in this case, 
since the right to the increase was based solely upon the 
additional Louisiana gathering tax, the refund provision, 
conditioned upon the invalidity of those gathering taxes, 
was definitive and bound the producers, particularly when 
they voluntarily accepted such condition. Nevertheless, 
the Commission independently considered all of the factors 
involved, and the arguments of the producers, before it 
issued its final order of March 5, 1962, requiring the pro- 
ducers to make the refunds which they had agreed to make. 


II. The intent of the Commission, as expressed in its orig- 
inal rate suspension orders, to require refunds from the 
producers in the event the Louisiana gathering tax was de- 
clared invalid, was not ambiguous, and was not limited to 
the prevention of unjust enrichment of the producers. The 
subsequent correspondence of the Commission Chairman 


with the Louisiana tax officials did not modify the original 
Commission intent to require unqualified refund of rate 
increases in the event of the invalidation of the tax, but 
instead expressly refused to modify such unqualified re- 
fund requirement. 


III. The disclaimer by the Chairman of the Commission 
of an intent to force the testing of the Louisiana gas gath- 
ering tax cannot be construed as an assurance to the pro- 
ducers that no refunds would be required of them if they 
voluntarily waived their rights to refunds from the State 
of Louisiana by failing to pay the tax under protest. 


IV. The Commission has decided the case on the merits, 
and has reached the only conceivable equitable result. Its 
initial condition at the time of its suspension orders, re- 
quiring the refund of the rate increase if the tax upon 
which it was based was declared invalid, was obviously fair 
and equitable. Its final action in the cases was taken only 
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after full and lengthy consideration of all of the equities 
involved. The producers cannot reasonably claim that 
equity requires that the economic burden of the producers’ 
unilateral action in waiving the refund of the invalid Loui- 
siana taxes should fall principally upon the pipeline com- 
panies and their customers to whom such refunds would 
otherwise have been paid. 


V. The producers were not unlawfully denied a hearing 
on the issues before the Commission relative to the rate 
refunds. There was no question as to the ultimate fact, 
which was the invalidation by the Supreme Court of Loui- 
siana of the tax upon which the producers’ rate increases 
had been based. The producers were given full oppor- 
tunity to state to the Commission any reasons which they 
might have for avoiding the refund regardless of the judi- 
cial invalidation of the tax, and to submit written proposed 
testimony. They made no showing which would justify the 
Commission in departing from the procedure which it had 
contemplated at the time of the initiation of the proceed- 
ings. 


VI. Finally, since the contracts provided consent to a 
unilateral rate increase filing only with reference to a valid 
tax, the unilateral filing of a rate increase based upon the 
invalid tax was a nullity. United Gas Pipeline Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956). 


ARGUMENT 


I The August 1958 Suspension Orders Are Dispositive of the 
Refund Question 

Part I of the Union Texas Brief (pp. 8-10), assumes, 
arguendo, that the ‘‘Commission’s intent at the time of 
issuance’’ of the 1958 suspension orders was to require an 
unqualified refund of the rate increase if the tax was de- 
clared invalid (Un. T. Br., p. 10). Nonetheless, Union 
Texas argues, the Commission would be in error in its 
March 5, 1962 order for having given ‘‘final and substan- 
tive’? effect to these ‘‘routine ‘boiler plate’’’ suspension 
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orders (Un. Tr. Br. p. 9, 8). This, it argues, is because 
Suspension orders under Section 4(e) of the Act are not 
‘definitive rulings upon the merits of the rate increase’’; 
because suspension is only a “procedural incident’’; and 
because suspension is ‘‘merely a discretionary, interlocu- 
tory’’ action the purpose of which is to preserve the status 
quo. 


These generalizations are correct in some respects but 
inaccurate in others. However, they are altogether mis- 
leading within the context of this case. 


It is true that ‘‘the suspension of a rate increase is only 
a procedural incident’’ and that the “exercise of the sus- 
pension power is . . . discretionary”’ and ‘‘interlocutory,”’ 
designed to preserve the status quo, as Union Texas states. 
Thus, in the context of this case, the Commission had the 
discretion to suspend Union Texas’ proposed rate increase 
for 5 months, and had it done so Union Texas would never 
have collected any of the moneys here in issue (because the 
tax and related rate increase were in effect for only 4 
months) and would have had no basis for complaint. For, 
it is well recognized that the exercise of the authority to 
suspend is valid even though “a permanent loss of net 
income would result.’’ Hope Natural Gas Co. v. Federal 
Power Commission, 196 F. 2d 803, 804, rehearing denied, 197 
F.2d 522 (C.A. 4, 1952). As the Court there held: 


“Tt is true, of course, that a utility is entitled to rates 
that are just and reasonable; but this is not to say that 
rates must fluctuate automatically with every change 
in economic conditions or that a reasonable time may 
not be allowed for determining the reasonableness of 
& proposed increase in rates before it is allowed to go 
into effect. Any loss sustained by a maintenance of 
the status quo while such determination is being made 
is properly considered, not as a violation of constitu- 
tional right, but as a necessary incident of rate regu- 
lation so long as the period of suspension does not 
‘overpass the bounds of reason’ ’’ (196 F.2d at 809, 
197 F.2d at 522). 
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It is not true, however, that the 1958 suspension orders 
were ‘‘routine boiler plate’’ as Union Texas argues. Quite 
the contrary, they were most unusual suspension orders in 
that, although referred to as suspension orders they went 
beyond the usual Commission suspension order and dealt 
with the refund as well. Indeed, suspension was the least 
important aspect of these 1958 orders; the rate increases 
were suspended and the status quo was preserved for only 
lday. The principal purpose of these orders was to define 
the refund obligation. By contrast, in the usual case, the 
suspension order preserves the status quo for a substantial 
period and does not mention refunds. At the end of the 
suspension period, the Commission permits the rates to 
become effective subject to the sellers’ routine undertaking 
to refund “the portion of the increased rates found by the 
Commission . . . not justified.’”’® This leaves the refund 
obligation contingent upon the Commission’s ultimate de- 
termination after hearing. 


The 1958 suspension orders, however, were tailored to 
meet the unusual circumstances then present, of a rate 
increase based wholly upon a tax increase which the Com- 
mission knew was subject to pending litigation and might 
be determined to be invalid, ab initio. The suspension or- 
ders protected both the sellers and the purchasers. By per- 
mitting immediate collection of the rate increase, the sellers 
were protected if the tax were ultimately declared valid. 
By requiring refund of the rate increase if the tax were 
ultimately declared invalid, the purchasers were protected. 


The 1-day suspension was not important, per se, since it 
merely provided what the Commission considers a pro- 
cedural prerequisite for the exercise of its refund power. 
The important part of the order was that it required from 
the sellers a quid-pro-quo for the Commission’s limitation 
of the suspension to one day instead of the 5-month sus- 


9 United Gas Pipeline Co., Docket No. G-12801, 20 FPC 119, 120-121. The 
order in that case, issued January 20, 1958, is a typical order. 
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pension; to wit, that as a ‘‘condition”’ therefor, Union 
Texas must execute “its written undertaking and agree- 
ment’’ to make the refund set forth in the order.” 


Union Texas cannot, with honor, argue, assuming the 
Commission intended in its 1958 orders to state the refund 
obligation, that the Commission may not in 1962 enforce 
such obligation. Union Texas is really saying here that, 
having formally executed in triplicate its agreement and 
undertaking to make an unqualified refund, there having 
occurred the event upon which its undertaking depended, 
this Court should nonetheless relieve it of its performance. 


If Union Texas had not filed its undertaking, its rate 
increase would have been suspended for 5 months, and, as 
events turned out, it never would have become effective. 


While ‘‘suspension’’ orders are not ordinarily definitive 
of the merits, in this case they were here made definitive as 
a means of resolving the tax dilemma with fairness to all 
parties. 


In any case, contrary to the assumption of Union Texas, 
the Commission has exercised judgment and discretion in 
its final ruling, and has not considered itself irrevocably 
committed by its suspension orders in the cases, as every- 
thing in the record demonstrates. 


As Union Texas’ brief itself discloses, the Commission 
issued three rulings on the refund issue, each of the latter 
two reversing the previous decision. Two rehearings were 
granted after the initial decision. Seldom has any decision 
of the Commission been preceded by a more thorough con- 
sideration of all of the issues and arguments. 


The ultimate significance of the language of the 1958 sus- 
pension orders was the clear caveat that the one-day sus- 
pension was to assure refunds if the tax were held illegal, 
and this purpose was buttressed by orders providing for 


10 The pertinent language is sct forth on page 6, supra. 
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such refunds and by written undertakings by the producers 
to make them. 


The final refund order of March 5, 1962 is perfectly con- 
sistent; it consummates the regulatory procedure initiated 
in 1958 precisely as originally intended. 


The 1958 refund orders contemplated that if the basis for 
the rate increase—the gathering tax—were declared in- 
valid, then the increase would be refunded upon terms to 
be set forth in the final order. The tax was declared invalid, 
and the Commission, after serious prolonged consideration 
of the facts and the arguments of all parties, has issued its 
final order setting forth the terms of the refund. 


Its final decision is perfectly consistent with its original 
suspension orders, but is not merely an automatic outgrowth 
of them. The Commission specifically stated in its March 
5, 1962 order: 


‘*Tt is possible that the suspension orders were not in- 
tended to fix conclusively the scope of respondents’ 


refund obligations, but instead reserved that matter for 
later determination by final orders of the Commission. 
If so, then whatever discretion the Commission retained 
was exercised in the order of February 21, which once 
again required refunds of all producers without hint of 
qualification.’’ (Italics supplied) 


The Commission at the outset established, for the conven- 
ience and protection primarily of the producers, a proce- 
dure for dealing with the tax-induced rate increases. It 
followed its prescribed procedure exactly as contemplated, 
arriving at a reasonable and fair result. There was no 
procedural error involved. 


21 


II. The Plainly Stated Objective of the 1958 Suspension Pro- 
cedures Was To Require Refund In the Event of Judicial 
Invalidation of the Tax: The Objective Was Not Limited 
To Prevention of Unjust Enrichment 

Part II of Union Texas’ brief (pp. 10-16) argues that the 

objective of the 1958 suspension procedures was a limited 
one—the prevention of unjust enrichment—and that Union 
Texas cannot be enriched because it paid the tax without 
protest and cannot now recover its payments. It argues 
that the 1958 suspension orders are ambiguous, and that 
the Commission’s intent to limit its objectives is disclosed 
by two collateral matters: the imposition of the qualified 
refund obligation in the contemporaneous certificate cases, 
and certain excerpts from the Commission’s correspond- 
ence with the Louisiana officials. 


On our part, we consider that the suspension orders plain- 
ly state the imposition of an unqualified refund obligation, 
and that the collateral matters are not relevant, but if rele- 
vant, they support the plain language of the suspension 


orders. 


The crucial language is that set forth in ordering para- 
graph (D) of the 1958 suspension orders, as follows (R. 
5537) :7 


““(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently ef- 
fective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mef levied 
by the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, then, and in that event, a pro- 
portionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the 


11 See pages 4-5 for statement of the context of this paragraph. 


persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission. . . .”’ 


The Commission considered this language and concluded 
in its March 5, 1962 order that it fixed an unqualified refund 
obligation, and we submit that its succinct reasoning is 
persuasive: 


“From the first sentence of the above paragraph it is 
clear that the obligation to refund the difference be- 
tween the ‘presently effective rate’ and the ‘proposed 
increased rate’ was contingent solely upon the judicial 
invalidation of the tax. It was only the duty to refund 
interest, under the second sentence, which was made to 
depend upon the receipt by respondents of a refund 
from the state. A contingency carefully written into 
the second sentence cannot reasonably be deemed im- 
plicit in the first, from which it was omitted.”’ (R. 707.) 


Instead of dealing squarely with this decisive language, 
Union Texas tortures the term “‘appropriate refund”’ in an 
attempt to claim an ambiguity. In the opinion accompany- 
ing ordering paragraph (D) the Commission states that it 
is taking this action in order to assure ‘‘appropriate re- 
fund’? if the tax is invalid. So, Union Texas argues that 
the term ‘‘appropriate’’ is inconsistent with an unqualified 
refund obligation because it connotes the idea that if the 
tax is declared invalid the Commission will determine what 
then appears to be an appropriate refund. 


This argument will not withstand scrutiny. The Commis- 
sion used the term ‘‘appropriate” as descriptive of the un- 
qualified refund obligation set forth in ordering paragraph 
(D). In effect, it was describing that refund obligation as 
“appropriate.”’ 


This is clear from the use of the term ‘‘appropriate un- 
dertaking”’ in the same paragraph of the suspension order 
in which appears the term ‘‘appropriate refund.’’ The 
Commission there states that ‘‘Respondent shall file with 


the Secretary of the Commission an appropriate under- 
taking to assure such refund as may be ordered’’.? Then, 
at the end of the order the Commission sets out the precise 
form of the undertaking leaving only blanks to be filled in 
for the name of the company, the docket numbers, and the 
date. Again, the Commission’s use of the word ‘‘appro- 
priate’’ is merely a self-serving description of what it is 
doing in this order. 


The same descriptive usage of the term “appropriate 
refund” appears in the Commission’s order of February 
21, 1961, when the Commission first dealt with the refund 
problem subsequent to the judicial invalidation of the tax. 
There the Commission states that, in the 1958 suspension 
orders, ‘‘.. . in order to assure appropriate refund in the 
event said Act should be declared unconstitutional it was 
deemed advisable to suspend the proposed increase rates 
and charges.’’ Then, in ordering paragraph (A), the Com- 
mission flatly orders a refund of all ‘‘the amounts collected 
under the respective agreements and undertakings.’’ 8 


Union Texas makes much of the circumstances that the 
Commission approved initial rates in certificate proceedings 
in which there was explicitly stated the “condition that the 
applicants promptly refund to Transco that portion of the 
initial rate and charge, constituting the reimbursement for 
the additional tax above-described paid by Transco should 
such tax be held invalid and refunded by the State of 
Louisiana.’’"* It argues that since the Commission ex- 
pressly qualified the refund in the certificate case, it must 
have intended a qualified refund in the rate cases. 


The contrary, however, is the case. The certificate orders 
demonstrate that the Commission knew how to use apt 


12 R, 5335, 5537. See pages 5-6, supra, for full quotation, 
13 R, 187. 


14 Union Texas Brief, pp. 12-14, Opinion No. 315, Transcontinental Gas 
P.L. Corp., 20 FPC 264, 277, 285; British-American Oil Producing Co., et al., 
Docket Nos, G-14515, et al., 20 FPC 130, 899, 908-909. 
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language when it desired to provide for a qualified refund, 
and the significantly different language of the rate orders 
should therefore be accorded its natural meaning, as creat- 
ing an unqualified refund obligation. The Commission apt- 
ly pointed out in this regard that (R. 709) : 


“,.. the Commission cannot be deemed to have implied 
by silence in the rate orders what it took pains to spell 
out in the certificate orders.’’ 


One thing that is clear from the many judicial decisions 
reversing the Commission’s initial rate decisions in pro- 
ducer certificate cases is that the initial rate determination 
in a Section 7 proceeding is not the same as the determina- 
tion of the ‘‘just and reasonable”’ rate in a Section 4 pro- 
ceeding. Atlantic Refining Co. v. Public Service Commis- 
sion, 360 U.S. 378, 391. Moreover, the question of the pro- 
priety of the qualified refund obligation in certificate cases 
is not before this Court. 


The Commission’s correspondence with the Louisiana 
officials similarly rebuts rather than supports Union Texas’ 
view. This correspondence is set forth in length in pages 
6 to 8, supra. Union Texas extracts from the Commis- 
sion’s October 2, 1958 letter the statement that the Com- 
mission’s ‘‘obvious purpose” was that the sellers “‘should 
not have opportunity for unjust enrichment—a windfall— 
in the event the tax statute is held to be unconstitutional 
and refund of payments thereunder are made to producers”? 
(R. 163-4). This statement, however, does not stand alone. 


On October 23, 1958, the Louisiana officials conferred 
with the Commission, and based upon the additional know]- 
edge there acquired, the Commission made its purpose crys- 
tal clear in its October 28, 1958 letter: the Commission 
“‘merely sought to protect ultimate consumers in a proper 
manner against payment of operating expenses which in- 
cluded the tax if the tax is held to be invalid.’? It then 
emphasized its Opinion No. 278 as one in which “‘the Com- 
mission refused to allow as an operating expense a payment 
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by El Paso of a somewhat similar tax under a Texas statute 
subsequently declared invalid, notwithstanding the failure 
of El Paso to make its tax payments to the state under 
protest.’’ 5 


Moreover ,the October 28th letter, speaks even more elo- 
quently through the action taken. The letter points out that 
the Louisiana officials requested : 

“‘,.. that the Commission amend the order to show 
that it would not require refunds by those producers 
who had not paid the tax under protest and therefore 
would not receive refunds from the state.’’ (R. 165.) 


This the Commission expressly refused to do (R. 165). 


Finally, if the objective of the refund obligation was 
to prevent unjust enrichment at the expense of the consum- 
ers, the Commission’s order here on review is fully con- 
sistent therewith and should be affirmed on that ground. 
For, Union Texas is unjustly enriched when the incidence 
of an invalid tax—which is not an expense that may be 


lawfully imposed upon the consumers—is exacted from 
them. This is not altered by Union Texas’ utilization of the 
funds to pay the State of Louisiana. 


On all counts, therefore, Union Texas’ petition for review 
cannot be sustained. 


III, The Commission Has Not Ignored Any Of Its Orders or 
Policy Statements 

Part III of Union Texas’ brief (pp. 16-20) makes a sec- 

ond argument based upon the 1958 correspondence between 

the Louisiana officials and the Commission. Union Texas 
argues that: 

“. .. the Commission expressly disclaimed any effort 

to compel the producer-taxpayer to challenge the Sec- 


tion 678 tax; as a result, that tax was not challenged; 
Petitioner paid the tax without protest.’’ (Page 17.) 


15K, 165. See page 8 for full quotation. 
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Accordingly, it charges that the Commission is now ignor- 
ing or repudiating its past statements. 


This argument is based on a misreading of two isolated 
sentences taken from the correspondence: that the Com- 
mission ‘‘has no desire to force the testing of a State 
statute and it is not doing so in the present instance’’ (let- 
ter of Oct. 28, 1958, R. 166); and that the Commission’s 
orders do not ‘‘suggest in any way that a suit should be 
brought to test the validity of the Louisiana gathering tax’’ 
(Press Release, October 29, 1958) (Un. T. Br., p. 32) 


The statements from which these isolated parts are taken 
are set forth at some length at pages 6 to 9, supra. The 
Commission’s meaning is clear. It states repeatedly in its 
orders, in the correspondence, and in the press release, that 
it has been advised in writing by a number of pipeline com- 
panies that the validity of the tax statute would be liti- 
gated."* Obviously, the Commission was saying that, since 
certain pipeline companies were instigating litigation to 
test the statute independently, the validity of the statute 
would be tested irrespective of the Commission’s suspen- 
sion orders, and thus not as a consequence of the orders. 
As the Commission’s March 5, 1962 order aptly puts it: 


“, .. in light of the advice received by the Commis- 
sion that pipeline companies had already decided to 
test the statute, its disclaimer of any intent to ‘force’ 
such test meant simply that Order No. 206 was a 
response to the prospect of litigation, not an attempt 
to bring litigation about.’’ (R. 709.) 


Union Texas would further confuse the matter by mis- 
reading the Commission’s disclaimer of an intent to force 
the testing of the statute as a direction to producers not to 
pay the tax under protest. It argues that an individual 
taxpayer could not preserve its right of refund unless it 
files an action challenging the validity of the tax (Un. 


16 20 FPC (page 4, note 5, supra) ; R. 5335, 5537 (pages 6-8, supra); R. 163 
(page 8, supra) ; R, 166. Sce Un. Tex. Br, p, 31, 
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Tex. Br. p. 18, footnote). This, however, is not the Louisi- 
ana law as understood by the Commission. As the Com- 
mission states in its order of March 5, 1962: 


“‘Under Louisiana law, payment under protest does not 
oblige the taxpayer to file a suit, so long as he shows 
that litigation involving the validity of the assessment 
is already pending in the courts and so long as he 
agrees to abide by the results of such litigation, 47 La. 
Rev. Stat., § 1576’’ (R. 709, footnote 11). 


Thus, it is clear that when the Commission stated its 
denial of the Louisiana request to amend its order No. 206 
“to show that it would not require refunds from those pro- 
ducers who had not paid the tax under protest and therefore 
would not receive refunds from the state’’™ it was refer- 
ring to payments under protest as something quite different 
from the test suits which were independently being brought 
against the statute. 


Accordingly, we cannot understand how, in the light of 
the Commission’s October 28th refusal to amend its orders 
with regard to non-protesting producers, Union Texas can 
imply that it relied upon Commission directions not to pay 
the tax under protest. 


IV. The Commission Has Decided the Case On a Full and Fair 
Consideration of the Facts 
Part IV of Union Texas’ brief ** argues in effect that the 
Commission has failed to receive and consider all of the 
available evidence and thus ‘‘has not rendered a decision 
on the merits of the case.’’ 


This argument is fallacious. The Commission’s decision 
rested on two alternative bases: first, that the suspension 
orders plainly established an unqualified obligation to re- 
fund if the tax were declared invalid; and second, that 


17 Press Release, October 29, 1958, see page 8, supra. 
18 PP, 20-23. 
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considering the record as a whole ‘‘upon full consideration 
of the competing equities’’ (R. 710) Union Texas should be 
required to refund its rate increases irrespective of its fail- 
ure to protect its right to a refund of its tax payments.”® 
The answer to Union Texas’ Part IV argument is clear from 
the portion of the March 5, 1962 decision which we have 
quoted at pages 13-14, supra. The Commission considered 
the circumstances under which producers made their uni- 
lateral decisions to pay the tax without protest and con- 
cluded that ‘‘there was no justification’? for burdening the 
pipelines, distributors, and ultimate consumers with the 
consequences of the producers’ decisions. 


The gist of petitioner’s argument on the merits is that it 
should not be required to refund the illegal taxes, because 
it deliberately and voluntarily relinquished its right to a 
refund from the State of Louisiana. Union Texas knew the 
legality of the tax was doubtful ; it knew it would be entitled 
to refund of the tax upon a judicial declaration of its 
invalidity, if payment was made under protest. 


Nevertheless Union Texas, with eyes wide open, made a 
deal with the Louisiana tax officials to forego its right to 
refund, so that the tax money could be released from statu- 
tory restrictions in the hands of Louisiana officials. 


For Union Texas to make a voluntary contribution to 
the Louisiana school fund would no doubt be commendable 
—but not when Jz of the contribution was some one else’s 
money. Neither Texas Gas nor Memphis was consulted 
about this voluntary relinquishment of the right to repay- 
ment of their money. On the contrary, Texas Gas wrote a 
timely letter to Union Texas expressly putting it on notice 
of its obligation to reserve its rights by paying the tax 
under protest.” 


19 R, 707-710. See pages 12-14, supra. 
20 See Texas Gas’ Statement of Position (R. 2874). 
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Having deliberately refused to protect itself against an 
illegal exaction, Union Texas now seeks to impose the eco- 
nomic consequences of its act on its customer Texas Gas, 
and ultimately upon customers of its customer. 


In the light of these uncontroverted facts, Union Texas’ 
claim that it has been unfairly and unreasonably treated is, 
at the least, unconvincing. 


Union Texas’ objections are frivolous. It implies that 
the Section 678 tax has not been judicially invalidated al- 
though (i) it conceded that invalidation in its Statement of 
Position presented to the Commission ;# (ii) it did not 
state this contention as a ground for objection in its appli- 
cation for rehearing presented to this Commission (R. 5344 
to 5350) ; and (iii) the case of Southern Natural Gas Co. v. 
Roland, Collector, supra, was directed at both the Section 
671 and 678 taxes, as the lower court opinion clearly shows. 
The lower court decision begins: 


“Plaintiff seeks to recover from the Collector of Rev- 
enue, State of Louisiana, certain gas gathering taxes, 
levied under LSA-R.S. 47 :671 and 678, paid under pro- 
test.”’ 


The decision concludes: 


“For the reasons assigned there is judgment for plain- 
tiff as prayed for.’’ 

Southern Natural Gas Co. v. Robert L. Roland, Collec- 
tor, #67,211—Division D, 19th Judicial District Court, 
Parish of East Baton Rouge, decision of June 8, 1959. 


Finally, the State of Louisiana has in fact refunded with 
interest the tax payments of producers who duly pro- 
tested.?* 


The only ‘‘facts’’ which Union Texas claims the Commis- 
sion omitted are Union Texas’ allegations that it was re- 


21 R, 5352. See page 11, supra. 


22See page 9, supra. 


30 


luctant to challenge the tax because the payments were 
specifically earmarked for the Louisiana school system and 
a protest would put the system in jeopardy (Un. T. Br, 
p- 22). 


For one thing, when afforded an opportunity to submit 
factual evidence by the Commission’s order of August 30, 
1961," Union Texas tendered nothing—neither on this or 
any other subject. 


Moreover, the disposition of Louisiana’s tax receipts is 
irrelevant. The Federal Power Commission’s jurisdiction 
is limited. It would hardly be appropriate, indeed, it would 
be an unwarranted interference in a state’s affairs, for the 
Commission to ground its determination of the allowability 
of a particular tax payment upon its evaluation of the use 
to which a state puts its tax revenues. 


V. No Evidentiary Hearing Was Required Preliminary to the 
Issuance of the Final Order in This Cause 


The question before the Commission, which was decided 
by the order of March 5, 1962, was a very simple one. The 
question was not whether the then effective rates of the 
producers were just and reasonable. The Commission had 
required no showing of the reasonableness of the new rates 
by the producers at the time it allowed them to become 
conditionally effective. The producers had made no claim 
that their increased: rates were just and reasonable except 
the claim that the new rates were required in order to re- 
imburse the producers for the additional expense of the 
increased gathering tax. As the applications for the rate 
increases were based upon the additional tax, so the allow- 
ance of the requested increases was also based upon such 
taxes, and conditioned upon the validity thereof. 


The ultimate question before the Commission, therefore, 
was whether the occurrence upon which the refund was 
conditioned had in fact happened. As to that fact, there 


23 R. 479, see page 11, supra. 
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is no dispute whatsoever—the tax was declared invalid. 
Bel Oil Corporation, et al. v. Rufus W. Fontenot, Collector, 
supra; Southern Natural Gas Company v. Robert Q. Roland, 
Collector, supra. 


Where the action to be taken by the Commission depends 
solely upon the existence or nonexistence of a particular 
fact, which is known to all, there is no necessity for a hear- 
ing prior to the taking of administrative action. Denver 
Union Stockyard Company v. Producers Livestock Market- 
ing Association, 356 U.S. 282, 2 L. Ed. 771, 78 S. Ct. 738. 
There the applicable statute required the stockyard to 
serve all customers impartially and without discrimination, 
and at issue was the validity of a regulation issued by the 
stockyard which in terms barred it from performing such 
statutory duty. The Court said: 

‘*The conflict seems clear and obvious; and no evidence 
could make it clearer. The case is as simple to us as 
that of a utility that refuses to sell any power to a 
customer if the customer buys any power from a com- 
petitor; as clear as an attempt by a carrier by rail to 
deny service to one who ships by truck. Cf. Northern 
Pacific R. Co. v. United States, 356 U.S. 1, 2 L.Ed. 2d 
545, 78 S.Ct. 514; International Salt Co. v. United 
States, 332 U.S. 392, 92 L.Ed. 20, 68 S.Ct. 12.” 


In the Northern Pacific Railway case the Court upheld a 
summary judgment that a railroad’s tying arrangement 
was a violation of the Sherman Act. There was no neces- 
sity for the hearing of evidence where on the pleadings the 
facts establishing the defendant’s liability ‘were exclu- 
sively established below and .. . the defendant has offered 
to prove nothing there or here which would alter this con- 
clusion.’’ (356 U.S. at p. 8) 


In United States v. Storer Broadcasting Company, 351 
U.S. 192, 100 L.Ed. 1081, 76 S.Ct. 763, the Court considered 
the nature of the statutory requirement for a full hearing 
upon an application of a broadcaster for a license for an 
additional station. The Federal Communications Commis- 
sion had adopted a rule limiting the number of stations 
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which could be under the control of a single broadcaster, 
and providing that an application which violated this rule 
must also seek an amendment or waiver or exception there- 
to, and state the reasons for same. In that case, the Com- 
mission had denied Storer’s application without a hearing, 
on the grounds that it violated the rule. Despite a statu- 
tory requirement of a full hearing upon such applications, 
the Court upheld the action of the Commission, saying: 


‘*We agree with the contention of the Commission that 
a full hearing, such as is required by Section 309(b), 
Note 5, supra, would not be necessary on all such ap- 
plications. As the Commission has promulgated its 
rules after extensive administrative hearings, it is 
necessary for the accompanying papers to set forth 
reasons, sufficient if true, to justify a change or waiver 
of the Rules. We do not think Congress intended the 
Commission to waste time on applications that do not 
state a valid basis for a hearing. If any applicant is 
aggrieved by a refusal, the way for review is opened.’’ 
(351 U.S. at 205) 


In the instant case, each of the petitioners was given full 
opportunity to state its position with respect to the obliga- 
tion for refunds, and all petitioners took full advantage of 
this opportunity. The Commission’s order of August 30, 
1961 required the parties to tender sworn written testi- 
mony, if they deemed evidence necessary, and none of the 
petitioners tendered any. In the words of the Northern 
Pacific case, supra, ‘‘defendant has offered to prove noth- 
ing there or here which would alter this conclusion’’ of the 
Commission. 


Closest in point of all is the opinion in Mississippi River 
Fuel Corporation v. F.P.C., 108 App. D.C. 284, 281 F. 2d 
919, where this Court held that there was no need for an 
evidentiary hearing, when the only question before the 
Commission was whether an applicant’s proposed action 
was in full compliance with the terms of an earlier settle- 
ment, and the decision of the question involved a judicial 
interpretation of the prior agreement. 
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VI. The Commission Was Legally Bound Under the Mobile 
Doctrine To Require An Unqualified Refund 


The Commission, in its March 5, 1962 order, having 
ordered an unqualified refund on other grounds, deemed it 
unnecessary to decide whether as a matter of law the Com- 
mission was bound to impose and enforce an unqualified 
refund obligation in view of the fact that Union Texas’ 
contracts provided consent to a rate increase filing based 
only upon the imposition of a valid tax. However, this 
forms an independent ground for sustaining the refund 
order here under review. 


In the Mobile case,* the Supreme Court held that the 
Natural Gas Act gives a natural gas company no power to 
file a unilateral rate change where the contract provides a 
fixed rate, unless the contract provides consent for the rate 
change. In the instant case, such unilateral right in Union 
Texas is based upon the tax reimbursement provisions of 
the contracts which can only be read as providing consent 
for a rate increase based upon a valid tax. 


At the time Union Texas sought to place its rate increase 
into effect the Commission knew that there was substantial 


doubt as to the validity of the gathering tax, and that the 
question was being litigated. 


However, if the Commission had rejected the filings on 
that ground, or accepted them unconditionally, it would 
have usurped the function of the courts to determine the 
validity of the tax. Therefore, the only lawful action 
which the Commission could have taken was to provide for 
refund of the rate increases contingent upon disposition of 
the litigation testing the constitutionality of the tax statute 
(assuming it did not desire to suspend the increase for 5 
months during which the litigation might have been con- 
cluded). 


24 United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956). 
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Only by providing for such refund could the Commission 
accept the filing of the rate increases and yet avoid giving 
permanent effect to rate increases the sole purported justi- 
fication for which was a statute which might be a nullity 
and, if a nullity, would impose no duty upon purchasers 
under the terms of their contracts to pay the tax. 


CONCLUSION 


For all of the foregoing reasons Memphis Light, Gas and 
Water Division respectfully submits that the order of the 
Commission of March 5, 1962, requiring refund of all of the 
increased collections should in every respect be approved 
and affirmed, and the Petitions to Review in all respects 
denied. 


Respectfully submitted, 


Gzorce E. Morrow 
Union Planters Bank Building 
Memphis 3, Tennessee 


Revusen GOLDBERG 
Grorce SPIEGEL 
1730 K Street, N.W. 
Washington 6, D. C. 


Attorneys for Memphis Light, 
Gas and Water Division, 
Intervenor 

November 23, 1962 
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Unsion Texas Perrotevm, a Division of 
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Vv. 
Feprran Power Commission, Respondent. 


PETITION FOR REVIEW OF ORDER OF THE FEDERAL 
POWER COMMISSION 


To: The Honorable United States Court of Appeals for the 
Fifth Circuit and the Honorable Judges Thereof: 


Union Texas Petroleum, a Division of Allied Chemical 
Corporation (Petitioner) hereby petitions this Honorable 
Court for Review of the Order issued by the Federal 
Power Commission (the Commission) on March 5, 1962, 
in the Commission’s Dockets Nos. G-15833 and G-16023 
(hereinafter referred to as Petitioner’s suspension pro- 
ceedings). 

* Petitioner is suecessor in interest to Union Texas Natural Gas Corporation, 
which was formerly named Union Oil and Gas Corporation of Louisiana. 


These suspension proceedings were instituted by the Commission to review 
certain rate filings made by Union Oil and Gas Corporation of Louisiana. 


2 
STATEMENT OF VENUE 


Petitioner was a party to the proceedings before the 
Commission and is a person aggrieved by the Commission’s 
Order. This Petition is filed pursuant to the provisions 
of Section 19(b) of the Natural Gas Act (52 Stat. 831; 
15 U.S.C. 717r(b)) and Rule 39 of the Rules of this Court. 


Petitioner is a Division of Allied Chemical Corporation, 
a corporation organized and existing under the laws of the 
State of New York and Petitioner is authorized to do 
business in, among others, the States of Louisiana and 
Texas. Petitioner’s principal office is located in Houston, 
Texas. Petitioner is thus located in the Fifth Circuit 
within the meaning of Section 19(b) of the Natural Gas Act. 


This review proceeding relates to sales of gas made by 
Petitioner in the State of Louisiana; it involves the effect 
to be given to payment by Petitioner, without protest, of 
the tax imposed by the State of Louisiana by Act No. 8 


of June 16, 1958, 47 La. Rev. Stat. 1950, Section 678. This 
proceeding also involves the Commission’s interpretation 
of certain Louisiana Supreme Court decisions relating to 
a tax analogous to the Act No. 8 tax; and to the Com- 
mission’s interpretation of Louisiana Revised Statutes of 
1950, Chapter 18, Title 47, Sections 1575 and 1576. 


Inasmuch as this review proceeding relates to a trans- 
action consummated in the State of Louisiana, and in part 
depends upon the interpretation and effect to be given to 
certain Louisiana statutes and court decisions, as well as 
the need by the State of Louisiana for the revenues 
obtained by the tax here in question, this Court is the most 
appropriate forum to review the order hereby appealed 
from. 
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STATEMENT OF THE CASE 


1. On June 16, 1958, the State of Louisiana amended 
Title 47 of the Louisiana Revised Statutes by enacting 
Act No. 8 of 1958, which imposed an additional gas 
gathering tax of 1 cent per thousand cubic feet (Mcf).* 
This Louisiana gathering tax imposed by said Act No. 8 
was made effective as of August 1, 1958; and was in 
addition to the tax imposed by 47 La. Rev. Stat. 1950, 
See. 671. 


The tax revenues to be collected under Act No. 8, 47 
La. Rev. Stat. 1950, Section 678, were to be used “‘to pay 
the increases authorized by law in the salaries of teachers 
in public schools’’ and to maintain salaries paid to other 
Louisiana school personnel. 

2. Pursuant to the requirements of the Commission’s 
Order No. 206 (20 F.P.C. 28), Petitioner filed proper 
notices of increases in its filed rates to pass on to the 


purchaser under its respective FPC Gas Rate Schedules 
a portion of this increase in the Louisiana gathering tax. 
The Commission designated these filings Supplement No. 8 
to Petitioner’s FPC Gas Rate Schedule No. 2 and Supple- 
ment No. 8 to its FPC Gas Rate Schedule No. 3. The 
increased rates were stated as follows: 


Base Price Tax Total Price 
(Dehydrated) Reimbursement Per Mcf 
Date Per Mef Per Mcf (Dehydrated) 


July 31, 1958 19.186¢ 1.000¢ 20.186¢ 
August ‘1, 1958 19.186¢ 1.875¢ 21.061¢ 


The Commission, by orders issued in Dockets G-15833 
and G-16023 on August 12 and 20, respectively, suspended 
Petitioner’s proposed increased rates for one day pur- 
suant to Section 4(e) of the Natural Gas Act (52 Stat. 822; 
15 U.S.C. 717e(e)) and permitted the increased rates to 
become effective August 2, 1958, subject to refund. 


* This additional gas gathering tax is referred to hereinafter alternatively 
as the Act 8 tax or the Section 678 tax. 
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3. Petitioner paid the increased tax imposed by Act No. 8 
without protest. Petitioner has not received, nor will it 
receive, refunds from the Collector of Revenue of the 
State of Louisiana with respect to the amounts so paid. 


4. Thereafter, the Louisiana Supreme Court ruled that 
an analogous tax, the tax imposed by 47 La. Rev. Stat. 
1950, Sec. 671, was invalid and unconstitutional. Bel Oil 
Corp., et al. v. Rufus W. Fontenot, Collector, 238 La. 1002, 
117 S. 2d 571 (1959). 


5. The Commission, on the authority of the Bel Ow 
case, concluded that the tax imposed by Act No. & of 1958 
was unconstitutional and ordered Petitioner to refund the 
amount of the increment in its rates reflecting said tax, 
Texaco, Inc., et al., Docket No. G-15546, et al., Order issued 
February 21, 1961. This Order of February 21, 1961 is 
attached hereto as Appendix A. 


6. Petitioner filed an Application for Rehearing of that 
Order, and the Commission, upon rehearing, modified its 
February 21 Order and required refunds only by those 
producers, if any, which had obtained refunds from the 
State of Louisiana, Texaco, Inc., et al., Docket No. G-15546, 
et al., Order issued May 29, 1961. A copy of the Order of 
May 29, 1961, is attached hereto as Appendix B. In its 
Order of May 29 the Commission reviewed the intent and 
purpose of the Section 678 tax, its own suspension orders, 
contemporaneous certificate orders issued by it and its 
public statement relating to the intent of the suspensions 
ordered following upon issuance of its Order No. 206. The 
Commission concluded that the stated purpose and 
objective of the suspension proceedings was to prevent 
‘windfalls’? or ‘‘unjust enrichment’? if a producer of 
gas paid the tax under protest and received refunds from 
the State of Louisiana without any obligation to pass on 
such portion of that tax for which it had obtained 
reimbursement. 
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7. Thereafter, petitions to intervene and applications for 
rehearing were filed by certain pipelines and distributors 
with the Commission. The Commission by order issued 
August 30, 1961, reopened the proceedings, permitted inter- 
ventions and allowed parties to file statements of position 
and replies to the statements of opposing parties. 


8. On March 5, 1962, the Commission reversed the Order 
of May 29, 1961 as respects Petitioner and issued the 
instant order hereby sought to be reviewed. Under this 
order, Petitioner is required to refund the entire amount 
of the increase in rate made effective August 2, 1958. The 
Order of March 5, 1962 is attached hereto as Appendix C. 


9. On April 4, 1962, Petitioner filed its Application for 
rehearing of the Order of March 5, 1962, and on April 26, 
1962, the Commission denied said Application. The Com- 
mission’s Order of April 26, 1962 denying rehearing is 
attached hereto as Appendix D. 


GROUNDS ON WHICH RELIEF IS SOUGHT 


Petitioner submits that the action of the Commission in 
issuing its Order of March 5, 1962, by which it reversed 
its Order of May 29, 1961, was erroneous in the following 
respects : 


L 


Pursuant to the terms of said Order of March 5, 1962, 
Petitioner would be required to pay to Texas Gas Trans- 
mission Corporation (Texas Gas) a substantial sum of 
money, representing the portion of the payment to the 
Louisiana Collector of Revenue of the Section 678 tax for 
which Petitioner was reimbursed by Texas Gas. 


This Section 678 tax was made effective as of August 1, 
1958 and continued in effect through November 30, 1958, at 
which time it was superseded by a different tax. Peti- 
tioner’s sales contracts with Texas Gas entitled it to be 
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reimbursed in the amount of seven-eighths of such addi- 
tional tax. Petitioner filed proper notices of increase in its 
filed rates to pass on to the purchaser under its respective 
rate schedules 87.5% of this Section 678 tax. The Com- 
mission, by orders issued in the above dockets on August 12 
and 20, respectively, suspended Petitioner’s proposed 
increases for one day pursuant to Section 4(e) of the 
Natural Gas Act, and permitted the increased rates to 
become effective August 2, 1958, subject to refund. 


Petitioner has paid the full one-cent gathering tax 
imposed by Act No. 8. Petitioner had proper and valid 
reasons for not protesting and suing the Louisiana Col- 
lector of Revenue with respect to said tax. Petitioner has 
not received, nor will it receive, any refunds from the 
State of Louisiana with respect to the amounts so paid. 
The school system of Louisiana has received the full 
benefit of these tax revenues. 


The Commission’s Order of March 5, 1962, in deroga- 
tion of the terms of Petitioner’s sales contracts with Texas 
Gas, would shift the entire cost of such tax to Petitioner. 
The Order has not been shown to be just or reasonable and 
is without any foundation whatsoever. Such order deprives 
Petitioner of its property without due process of law in 
contravention of the provisions of the Fifth Amendment 
to the Constitution of the United States, and is in con- 
travention of and beyond the powers vested in the 
Commission by the terms of the Natural Gas Act (15 
U.S.C. 717). 


I. 


The Commission’s authority to require refunds is estab- 
lished by Section 4(e) of the Natural Gas Act (15 US.C. 
717e(e)). That Section provides, in part, that when an 
increased rate is made effective prior to the completion of 
a hearing, the Commission may, by its final decision, order 
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a natural gas company to refund ‘‘the portion of such 
increased rates or charges by its decision found not 
Shen aata 


justified’’. 


The suspension orders herein were issued pursuant to 
Section 4 of the Aet. The Order issued March 5, 1962, 
purports to be the ‘‘final decision’’ pursuant to Section 
4(e), after completion of the hearing required to be held 
in these proceedings. The Commission’s final decision 
must be predicated upon the record in these proceedings: 
and that record must demonstrate whether the increased 
rates, collected by Petitioner were ‘‘not justified”’. 


The record before the Commission in these proceedings, 
upon which a decision must be rendered, includes 
(1) Petitioner’s rate increase filings; (2) the Commis- 
sion’s suspension orders herein and its General Order 
No. 206; (3) certain certificate orders of which judicial 
notice may be taken and which, in effect, constituted a 


clear, definitive and contemporaneons raling as to the 
intent of the Commission’s suspension orders; (4) eertain 
public statements made by the Commission’s Chairman 
which have been judicially noted by the Commission in 
its Order of May 29, 1961, amd (5) two decisions of the 
Louisiana Supreme Court referred to and relied upon by 
the Commission. On the basis of such record, the Com- 
mission cannot properly find that Petitioner’s failure to 
protest the Section 678 tax, and to initiate litigation to 
recover such tax payment, was not justified within the 
meaning of Section 4(e) of the Act. 


Til. 


In.its Order issued March 5, 1962, the:Commission states 
that the determination of whether producers, such as Peti- 
tioner, which have not received refunds from the ‘State 
of Louisiana, must refund tax reimbursements to pipeline 
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purchasers, ‘“‘depends, in part at least, upon the meaning 
of the Commission’s original orders in 1958’? (Appendix 
C). The 1958 orders referred to include General Order 
No. 206 issued July 11, 1958 (20 F.P.C. 28) and the 
suspension orders of August 12 and August 20, 1958 
issued in Dockets G-15833 and G-16023, respectively. 
General Order No. 206 followed, by a matter of only a few 
days, enactment of Act No. 8, and was obviously designed 
to gear the Commission’s notice, rate filing and rate 
suspension procedures to the fact of an increased 
Louisiana gathering tax. 


The Commission in its Order of March 5, 1962 finds that 
“¢5t is clear’? that these 1958 orders required that a refund 
be made ‘‘contingent solely upon the judicial invalidation 
of the tax’’.* The Commission’s contemporaneous actions, 
public statements, and its earlier Order of May 29, 1961, 
demonstrate that the Commission did not intend an auto- 
matic refund but was merely protecting the status quo ante 


by its suspension orders, and was reserving judgment as 
to what portion, if any, of the increased rate might not be 
justified. 


Iv. 


The Commission asserts that producers, including Peti- 
tioner, could have arranged for refunds without initiating 
litigation merely by agreeing to be bound by pending 
litigation. This assertion is without foundation and is in 
error. 


* The tax here in question has not expressly been declared invalid by the 
Louisiana Supreme Court and, consequently, the constitutionality and validity 
of the Section 678 tax (Act No. 8 of 1958) is moot. It was not directly 
ruled upon by the Court in the Bel Oi case, see 1d. 117 S. 24 572, footnote 
6; nor does it appear to be the subject of the ruling in Southern Natural Gas 
Co. v. Boland, 240 La. 471, 123 8. 2d 891. However, a similar tax was 
declared invalid in those cases, and Petitioner presumes that if Act No. 8 
of 1958 had been challenged and an appeal taken to the Louisiana Supreme 
Court, it also would have been declared invalid. 
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The only way in which Petitioner could have obtained a 
refund with respect to the Act No. 8 tax was for Petitioner 
to have paid such tax under protest and filed suit to 
challenge the validity of Act No. 8 and for recovery of 
the tax imposed thereby. Louisiana Revised Statutes of 
1950, Chapter 18, Title 47, Sections 1575 and 1576. Had 
Petitioner so acted, then under the provisions of R.S. 
47 :1576, the Louisiana Collector of Revenue would have 
had to segregate and hold the taxes thus paid by Petitioner. 
Such segregation and holding would have prevented the 
tax revenues from being used for the purposes stated in 
Act No. 8, i.e., “‘to pay the increases authorized by law 
in the salaries of teachers in [the Louisiana] public 
schools.”’ 


The Commission is wholly in error in stating that tax- 
payers could have avoided litigation by agreeing to be 
bound by other pending test litigation (See Footnote 11 
of Order of March 5, 1962, Appendix C). Such a com- 


mitment would have required a formal stipulation by the 
Louisiana Collector of Revenue that the State of Louisiana 
would also be bound by such litigation. The Louisiana 
Collector of Revenue entered into no such stipulation, and 
no refunds have been made by the State of Louisiana to 
any party which did not initiate a suit against the State. 


V. 


In the light of contemporaneous action taken in the 
issuance of certificates of public convenience and necessity, 
and public statements made by the Commission, in 1958 
with respect to the incidence of the Act No. 8 tax and any 
subsequent refunds to be made on account thereof, it was 
an abuse of discretion and arbitrary for the Commission 
by its Order of March 5, 1962, to order refunds to be 
paid by those, such as Petitioner, who have not received 
refunds from the State of Louisiana. 
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The Commission’s Order of March 5, 1962 recites the 
history of these proceedings and makes specific reference 
to the Commission’s Press Release No. 10,112 issued on 
October 29, 1958. 


That Press Release makes clear the Commission’s dis- 
claimer of any intention to cause a proliferation of litiga- 
tion in the Louisiana State Courts. And the Release 
certainly raises a serious question as to whether the Com- 
mission intended that its suspension orders be read as 
imposing flat and unqualified obligations to refund. Indeed, 
the Commission’s Order of May 29, 1961 (Appendix B 
hereto) interprets the Press Release as saying that neither 
Order No. 206, nor the suspension orders issued thereafter, 
called for or imposed an obligation to refund if no refund 
was, in turn, made by the State of Louisiana. Petitioner 
had the right to rely upon contemporaneous Commission 
construction respecting its suspension orders in deciding 
whether to pay the Section 678 tax under protest and sue. 
Certainly, if the Commission had clearly stated that 
refunds were to be contingent solely upon invalidation of 
the tax and not upon the payment of refunds by the State 
of Louisiana, Petitioner could have taken the required 
steps to protect its right to refunds. ‘The Commission 
cannot now properly find that it is a just and reasonable 
action to require automatic refunds by those who did not 
protest the Section 678 tax. 


Vv. 


The Commission’s contemporaneous actions in certificate 
proceedings are also relevant in assessing whether the 
Order of March 5, 1962 is ‘an arbitrary and capricious 
interpretation of the intent of the suspension orders of 
August, 1958. On September 4, 1958, less than one month 
after issuance of the suspension orders at Dockets 
G-15833 and G-16023, the Commission issued a certificate 
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to Petitioner at Docket No. G-14227 (20 F.P.C. 264, 285), 
which clearly stated the Commission’s intention that an 
obligation to make refunds with respect to the Act No. 8 
tax would accrue only if refunds were received from the 
State of Louisiana. That Order was issued almost two 
months before Press Release No. 10,112 on October 29, 
1958. The Commission has also issued other similar 
certificate orders clearly stating that the refund obligation 
with respect to the Act No. 8 tax was contingent upon 
refund being made by the State of Louisiana. Such a 
contemporaneous construction is wholly at variance with 
the Commission’s interpretation of the suspension orders 
in its Order of March 5, 1962. The Order of March 5, 1962 
is arbitrary and constitutes an abuse of discretion. 


PRAYER 


Wuenrerore, being aggrieved by the Commission’s aden 
of March 5, 1962, Petitioner prays: 


1. That a copy of this Petition be served upon a member 
of Respondent, Federal Power Commission, in accordance 
with Section 19(b) of the Natural Gas Act. 


2. That Respondent, Federal Power Commission, be 
required, in conformity with Section 19(b) of the Natural 
Gas Act to certify and file with this Court the record upon 
which the Order here sought to be reviewed was entered 
insofar as it relates to the proceedings in the dockets listed 
above. 


3. That this Court review and, upon review, vacate, set 
aside and reverse the Order of the Commission issued 
March 5, 1962, insofar as it relates to the proceedings in 
the dockets listed above, and remand these proceedings to 
the Commission with instructions to reinstate its Order of 
May 29, 1961 heretofore issued therein. 
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4, That this Court grant to Petitioner such other and 
further relief as the rights and equities of the case may 
require. 

Respectfully submitted, 


Union Texas PEetrotevum, a Division 
of Allied Chemical Corporation 


By Jusrix R. Wor 
Its Attorney 
Justis R. Wor 
Eveens EK. THREADGILL 
Worr & Case 
1625 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Union Texas Petroleum, 
a Division of Allied Chemical Corporation 


May, 1962. 
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Crry or WasHINGTON i mn 
Disrricr or CoLUMBIA ¥ 

Justus R. Worr, being first duly sworn according to law, 
states that he is attorney for UNION TEXAS PETRO- 
LEUM, A DIVISION OF ALLIED CHEMICAL COR- 
PORATION, Petitioner herein; that he is a member of the 
Bar of the Supreme Court of the United States; that he 
has read the foregoing PETITION FOR REVIEW OF 
ORDER OF THE FEDERAL POWER COMMISSION 
and is familiar with the contents thereof; that he has 
executed the same for and on behalf of said Petitioner with 
full power and authority so to do; and that the facts set 
forth therein are true and correct to the best of his 
knowledge, informaton and belief. 


Justis R. WouF 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 28th day of May, 1962. 


Frances R. Gorpon 
My Commission expires March 14, 1965. 


15 
APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck and Arthur Kline. 


Texaco Inc., et al.* 
Docket Nos. G-15546, e¢ al.* 


Order Requiring Refunds and Terminating Proceedings 
(Issued February 21, 1961) 
The hereinafter designated Respondents have heretofore 
filed proposed increased rates reflecting only the gas 


gathering tax of 1 cent per Mef imposed upon said 
Respondents by the State of Louisiana pursuant to Act 


No. 8 of 1958, as approved on June 16, 1958, amending 
Title 47 of the Louisiana Revised Statutes. 


Relevant information pertaining to said Respondents is 
hereinafter set forth: 


* As noted on pages 2-18 hereof under columns entitled ‘‘Docket Nos.’? and 
‘¢Bespondents’’. 
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In the orders suspending these increased rates it was 
stated that the Commission had been advised litigation was 
being instituted to challenge the constitutionality of said 
Act. No. 8 of 1958, and so in order to assure appropriate 
refund in the event said Act should be declared uncon- 
stitutional, it was deemed advisable to suspend the pro- 
posed increased rates and charges. In the provisions mak- 
ing Respondents’ rates effective subject to refund, the 
Commission required refund of the difference between 
Respondents’ then presently effective rates and charges and 
the proposed increased rates and charges allowed to be- 
come effective by reason of the levy of the gas-gathering 
tax referred to above, in the event said taxing statute was 
held invalid. The Commission also required refund of a 
proportionate part of the interest received by Respondents. 


The Supreme Court of the State of Louisiana has held 
said statute to be in violation of Article 10, Section 21 
of the Louisiana Constitution. Bel Oil Corporation, et al. 
v. Rufus W. Fontenot, Collector, 238 La. 1002; 117 S. 2d 
571; Southern Natural Gas Company v. Robert Q. Roland, 
Collector of Revenue, La. , 123 S. 2d 891. Pur- 
suant thereto, we are advised that the State of Louisiana 
is refunding such monies collected, with 2 percent interest 
thereon. It appears that these decisions are dispositive 
of the validity of said statute, that the said increased rates 
should be disallowed, refunds should be ordered, and the 
above-designated proceedings should be terminated. 


The Commission finds: 


(1) It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that the 
supplements filed herein be disallowed, that refunds be 
made in these proceedings and that said proceedings be 
terminated. 


(2) The proceedings in Docket Nos. G-15549, G-15550, 
G-15661, G-15745, G-16336, G-16327, G-16334, and G-16898 
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should be severed from these proceedings in Docket Nos. 
G-13811, et al., G-9065, et al. and G-9520, et al. 


The Commission orders: 


(A) The above-designated increased rates are disallowed 
and Respondents shall refund their respective purchasers 
the amounts collected under the respective agreements and 
undertakings filed in compliance with the Commission’s 
orders herein together with a proportionate part of any 
interest received from the State of Louisiana. 


(B) The proceedings in Docket Nos. G-15549, G-15550, 
G-15661, G-15745, G-16336, G-16327, G-16334, and G-16898 
are hereby severed from the proceedings in Docket Nos. 
G-13811, et al., G-9065, et al., and G-9520, et al. 


(C) Within 90 days from the date of issuance of this 
order, each Respondent shall report to the Commission, 
in writing and under oath, the details of its calculations 


resulting in the refunds to be made pursuant to paragraph 
(A) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


(D) The above-designated proceedings are hereby ter- 
minated. 
By the Commission. 
(Seat) 
J. H. Gurrwe 


Joseph H. Gutride, 
Secretary. 
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APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck and Arthur Kline. 


Texaco Inc., et al.* 
Docket Nos. G-15546, et al.® 


Order Modifying Order Requiring Refunds and Terminating 
Proceedings and Denying Interventions 


(Issued May 29, 1961) 


By order issued April 14, 1961, in Texaco Inc., et al., 
Docket Nos. G-15546, et al., the Commission granted appli- 
cations for rehearing filed by a number of Respondents of 
its order of February 21, 1961, in the above-entitled pro- 
ceedings. In addition to such applications for rehearing, 
numerous petitions for clarification and reconsideration 
were filed by other Respondents with respect to that order. 

Respondents’ applications or petitions are in substance 
similar. Respondents state that they did not protest their 
payment of the gas gathering tax of 1¢ per Mcf imposed 
upon said Respondents by the State of Louisiana, pursuant 
to Act No. 8 of 1958, as approved on June 16, 1958, amend- 
ing Title 47 of the Louisiana Revised Statutes (47 La. 
Rev. Stat. 1950, § 678). As set forth in our order issued 
on February 21, 1961, said statute has been held uncon- 
stitutional. Respondents further state that the State of 
Louisiana will not refund the amounts of their tax pay- 
ments, or interest thereon. Respondents request clarifica- 
tion as to their obligation to make refunds pursuant to 
our order of February 21, 1961 herein if they did not pro- 
test the payment of said tax and, thus, received no refunds 
from the State of Louisiana. 

Some Respondents claim that they paid the gathering 
tax without protest for the reason that they were threat- 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’? 
and ‘‘ Respondents.’ 
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ened with a probability that, if they paid the taxes under 
protest, and thus under Louisiana law kept the greatly 
needed tax monies out of the state general funds, they 
would be required to pay additional tax levies which would 
be to the detriment not only of Respondents, but also the 
pipelines, distributors and consumers. 


The Commission in its suspension orders issued herein 
explained its reason for suspending the subject tax reim- 
bursement rate increases, as follows 


The Commission is advised that litigation is being 
instituted to challenge the constitutionality of the said 
Act No. 8 of 1958. In consideration of this fact and 
in order to assure appropriate refund in the event 
said Act No. 8 of 1958 should be declared unconstitu- 
tional or otherwise held invalid by final decision. .. - 


Further, in such suspension orders the Commission pro- 
vided with respect to refunds: 


Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the Com- 
mission, the difference between the presently effective 
rate and charge and the proposed increased rate and 
charge hereby allowed to become effective in the event 
the additional tax of one cent per Mef levied by the 
State of Louisiana is for any reason held to be invalid. 
Should such additional tax eventually be held invalid 
and the State of Louisiana makes refund, with inter- 
est, of the tax monies collected pursuant to the said 
Act No. 8 of 1958, then, and in that event, a propor- 
tionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission. * * * {Emphasis added] 


1See for example, Shel Oi Company (Operator), Docket No. G-15552, order 
issued July 30, 1958, 20 FPO 105. 


A i 
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The import of the above language is that the Commis- 
sion in such suspension orders was concerned with the 
possibility that there might be tax refunds as a result of 
court litigation. Not knowing which Respondents had 
challenged the constitutionality of the gathering tax, it 
was necessary for the Commission to suspend all rate in- 
creases involving tax reimbursement of such gathering tax. 
Thus, in the event of refunds by the State of Louisiana, 
Respondents would not be allowed to keep such refunds, 
but would be required to pass a proportionate part of such 
refunds on to its purchasers. 

The Commission’s attitude in this matter is also reflected 
in a letter dated October 2, 1958, approved by the Com- 
mission and signed by the Chairman in response to queries 
by the Collector of Revenue of the State of Louisiana. In 
that letter it was stated with reference to the Commis- 
sion’s Order No. 206, 20 FPC 28: 


Clearly, it was not the purpose of the Commission 
by this order—and the subsequent order of suspen- 
sion—to ‘force’ litigation of the tax statutes. Rather 
it was—and is—the obvious purpose of the Commis- 
sion to assure to the exent possible that natural-gas 
companies, including producers, subject to its juris- 
diction, should not have opportunity for unjust en- 
richment—a windfall—in the event the tax statute is 
held to be unconstitutional and refund of payments 
thereunder are made to the producers ... On the 
other hand, if litigation is instituted and the tax stat- 
utes declared unconstitutional—and refunds to the tax- 
payer result therefrom, the Commission has the fullest 
opportunity available to it under the Natural Gas Act 
to require refunds from sellers to purchasers, under 
filed rate schedules, of appropriate amounts of any 
refunds received by the producers. [Emphasis added] 


This position was reaffirmed in a subsequent letter of the 
Commission dated October 28, 1958, to the Collector of 
Revenue of the State of Louisiana, wherein it was stated 
with reference to the same subject: 
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Neither this general order nor the orders subse- 
quently adopted in accordance with its terms sug- 
gested in any way that a suit should be brought to 
test the validity of the Louisiana gathering tax... . 
The Federal Power Commission has no desire to force 
the testing of a state statute and it is not doing so in 
the present instance. 


Furthermore, the above interpretation of the Commis- 
sion’s suspension orders issued herein is in consonance 
with the Commission’s action in various orders granting 
certificates of public convenience and necessity in proceed- 
ings involving, among other things, the Louisiana Gas 
Gathering Tax as part of the initial rate.” Such orders 
clearly provide for refunds by applicants therein only in 
the event that the gathering tax is held invalid and re- 
funds are made by the State of Louisiana. 

In view of the foregoing, we deem it appropriate that 
the said order of February 21, 1961 should be modified to 
provide that refunds shall be required by Respondents 
only to the exent that refunds are received from the State 
of Louisiana. 

On March 26, 1961, Long Island Lighting Company 
(LILCO), Public Service Electric and Gas Company 
(PSNJ), Philadelphia Electric Company (PE), and The 
United Gas Improvement Company (UGI) (hereinafter 
referred to collectively as Distributors), filed petitions 
seeking leave to intervene in many of the above-entitled 
proceedings,® and concurrently therewith the Distributors 
filed a joint and several application for rehearing of the 
said order of February 21, 1961. Transcontinental Gas 
Pipe Line Corporation (Transco)* on April 7, 1961, and 

28ee for example, Transcontinental Gas Pipe Line Corporation, et al., 
Docket Nos. G-13143, et al, Opinion No. 315, issued September 4, 1958, 20 
FPO 264 at 285; Texas Gas Transmission Corporation, et al., Docket Nos. 
G-14494, ct al., order issued December 4, 1958; American Louisiana Pipe Line 
Company, et al., Docket No. G-15053, et al, order issued November 7, 1958. 


3See Appendix B hereof. 
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Southern Natural Gas Company (Southern)* on April 27, 
1961, also filed petitions seeking leave to intervene in a 
number of these same proceedings. 

The proceedings in which intervention is sought by the 
Distributors involve the purchase of gas by a pipeline 
company which is either a direct or secondary supplier of 
each of the Distributors. Transco and Southern have 
sought intervention in those proceedings involving the pur- 
chase of gas by them. 

Answers to the Distributors’ petitions for leave to inter- 
vene were filed by numerous Respondents herein. These 
Respondents request that the Distributors’ petitions for 
leave to intervene in the above-designated proceedings be 
denied and that the Distributors’ joint and several applica- 
tion for rehearing be rejected. 

The Commission has heretofore denied petitions for 
leave to intervene by The United Gas Improvement Com- 
pany and Philadelphia Electric Company in a number of 
rate proceedings involving the Louisiana Gas Gathering 
Tax for the reason that the rate increase filed and sus- 
pended as the result of Louisiana taxes was considered a 
different type of issue from that raised by the normal 
periodic or favored-nations type of rate increase, since 
the issue in those proceedings was to be determined by 
the courts, ie. the constitutionality of the Louisiana 
Gathering Tax.5 Thus it appears that the Distributors 
are now merely making a collateral attack on the prior 
Commission determination to deny intervention in such 
proceedings. 


4See Appendix C hereof. Southern previously on April 17, 1961, had filed 
a petition for leave to intervene in those proceedings covered by Gulf Oil Cor- 
poration’s petition for a declaratory order dated March 20, 1961, in respect of 
the Commission’s order of February 21, 1961, herein. Southern’s above- 
mentioned petition of April 27, 1961 appears to include those proceedings 
in which Southern by its earlier petition of April 17, 1961 had attempted to 
intervene. 


5 See for example, Amerada Petrolewm Corporation, et al., Docket Nos. 
G-15561, et al., order issued December 3, 1959. 
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The Distributors point out in their petitions to intervene 
that the Commission in its orders denying intervention 
stated that “‘if in the future, however, additional issues 
appear,”’ then the petitions to intervene may be renewed. 
The Distributors claim that the additional issues contem- 
plated by the language quoted above have been interjected 
by the Commission’s order of February 21, 1961. They 
assert that the failure of the Commission to order refunds 
with respect to the Section 671 Louisiana Gas-Gathering 
Tax creates those additional issues. 

The Section 671 tax (47 La. Rev. Stat. 1950, § 671) to 
which the Distributors refer was made effective on June 
22, 1954. Thus, the Section 671 tax was in effect over 
four years before the suspension orders issued herein. It 
is patently clear that the Commission in its suspension 
orders issued herein was concerned only with the increase 
in rate resulting from enactment of the Section 678 tax 
(47 La. Rev. Stat. 1950, § 678), which was made effective 
on August 1, 1958, and was in addition to the Section 671 
tax. 

As to the Distributors’ petitions to intervene in those 
proceedings in which intervention was not previously 
sought and as to the petitions to intervene of Southern 
and Transco, it is apparent that such petitions are un- 
timely. Such petitions were filed over two years after the 
suspension orders issued herein and after the Commis- 
sion’s order of February 21, 1961 herein had terminated 
these rate proceedings. Furthermore, permitting inter- 
vention at this late date would not be in the public inter- 
est, since the issue in these proceedings has already been 
determined by the courts, i.e., the unconstitutionality of 
the Louisiana Gas Gathering Tax. 

In view of the fact that the Distributors’ petitions for 
intervention mentioned above are denied herein, and thus 
the Distributors are not parties to these proceedings, their 
joint and several application for rehearing of the said 
order of February 21, 1961, should be rejected. 
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The Commission finds: 


(1) It is appropriate and in the public interest that the 
said order of February 21, 1961 should be modified as here- 
inafter ordered. 


(2) The participation of the Distributors, Transco and 
Southern in the proceedings listed in Appendices B and C 
has not been shown to be in the public interest. 


(3) The Distributors’ joint and several application for 
rehearing of the Commission’s order of February 21, 1961, 
filed on March 23, 1961, should be rejected. 


The Commission orders: 


(A) Paragraph (1) in the finding clauses of our order 
of February 21, 1961 is hereby modified to read as follows: 


(1) It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
refunds be made in the above-entitled proceedings as 
hereinafter ordered and that said proceedings be termi- 
nated. 


(B) Paragraph (A) of the ordering clauses in our order 
of February 21, 1961 is hereby modified to read as follows: 


(A) Respondents shall refund their respective pur- 
chasers a proportionate part of any refunds, including 
interest thereon, received from the State of Louisiana 
as a result of the invalidity of the Section 678 Louisi- 
ana Gas Gathering Tax. 


(C) The petitions to intervene of the Distributors, 
Transco and Southern in the proceedings listed in Appen- 
dices B and C are hereby denied. 


(D) The Distributors’ joint and several application for 
rehearing of the Commission’s order of February 21, 1961, 
filed on March 23, 1961, is hereby rejected. 


By the Commission. 


J. H. Gorrms, 
Joseph H. Gutride, 
(Seax) Secretary. 
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APPENDIX A OF ORDER OF MAY 29, 1961 
Docket 


Number Respondent 


G-15833 Union Texas Natural Gas Corporation 
G-16023 Union Texas Natural Gas Corporation 


[Dockets of other independent producers omitted] 


APPENDIX B OF ORDER OF MAY 29, 1961 


Docket Number Respondent Petitioners 


G-16023 Union Texas Natural Gas LILCO, PSNJ, PE, UGI 
Corporation 


[Dockets of other independent producers omitted] 
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APPENDIX C 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., and Charles R. Ross. 


Texaco Inc., et al.* 
Docket Nos. G-15546, et al.* 


Order Requiring Refunds in Certain Proceedings and 
Terminating All Proceedings* 


(Issued March 5, 1962) 


Respondents in the above-entitled proceedings have 
heretofore filed proposed increased rates solely reflecting 
reimbursement for the additional gas gathering tax of one 
cent per Mef imposed upon said respondents, effective 
August 1, 1958 by the State of Louisiana pursuant to 
Section 678 of Title 47 of the Louisiana Revised Statutes.” 
Respondents’ proposed rates were suspended for one day 
and thereafter permitted to go into effect subject to refund 
of the increase in the event the tax was subsequently 
invalidated. On November 17, 1958, the Louisiana legis- 
lature suspended the operation of the gathering tax, 
effective December 1, 1958, and early in 1960 the Louisiana 
Supreme Court held the tax unconstitutional. Bel Oui 
Corp. et al. v. Rufus W. Fontenot, Collector, 238 La. 1002, 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’?” 
and ‘‘Respondents.’’ 


1 This order does not provide for consolidation of the proceedings involved 
herein, nor should it be so construed. 


2 Act No. 8, approved June 16, 1958, 47 La. Rev. Stat. 1950, § 678. The 
additional tax imposed by Section 678 was intended as a temporary supple- 
ment to the existing gathering tax of one cent per Mcf, imposed under 47 
La. Rev. Stat. 1950, § 671, which had been in effect since June 22, 1954. 
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117 S. 2d 571; Southern Natural Gas Co. v. Robert Q. 
Roland, Collector of Revenue, 240 La. 471, 123 S. 2d 891. 


On February 21, 1961, the Commission, without prior 
notice and without hearing, issued an order requiring 
respondents in all of the above proceedings to refund to 
their purchasers the amounts collected subject to refund 
under the Commission’s original suspension orders. Timely 
applications for rehearing of the February 21 order were 
filed by respondents in the proceedings listed in Appendix 
B hereto, and by order of April 14, 1961 such applications 
were granted by the Commission. 


By order issued May 29, 1961, again without notice to 
potentially interested parties and again without hearing, 
the Commission modified its February 21 order to provide 
in effect that rate refunds would be required of respond- 
ents only to the extent that respondents were able to obtain 
corresponding tax refunds from the State of Louisiana. 
The order also denied petitions to intervene which had 


been filed in March and April by Transcontinental Gas 
Pipe Line Corporation (Transco), Southern Natural Gas 
Company (Southern), and a group of four eastern dis- 
tributing companies (Distributors)* As a corollary to 
this action, the Commission rejected a joint and several 
application for rehearing of the February 21 order 
tendered by the Distributors along with their petitions for 
intervention. 


On June 28, 1961, Transco and United Fuel Gas Com- 
pany (United Fuel), which had been admitted as an inter- 
venor in some of the proceedings, filed applications for 
rehearing of the May 29 order in the dockets listed in 
Appendices C and D hereto, respectively. The Commission 
took no action on the Transco and United Fuel applica- 
tions within thirty days of their filing, and therefore such 


3 Long Island Lighting Company, Public Service Electric and Gas Company, 
Philadelphia Electric Company, and The United Gas Improvement Company. 
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applications must be “‘deemed to have been denied.’’ 
Transco, on July 28, 1961 and August 9, 1961, filed peti- 
tions for review of the May 29 order in the Court of 
Appeals for the District of Columbia Cireuit (CADC 
Nos. 16510, 16538) ; United Fuel filed no petition for review. 


On June 27, 1961, the Memphis Light, Gas and Water 
Division (Memphis), and on June 28, 1961, Texas Gas 
Transmission Corp. (Texas Gas), filed petitions seeking 
leave to intervene in the proceedings listed in Appendix E 
hereto, and concurrently therewith both companies tendered 
applications for rehearing of the said May 29, 1961 order.‘ 


By order issued August 30, 1961, the Commission re- 
opened all of the above-entitled proceedings and permitted 
the Distributors, Transco, Southern, Memphis, Texas Gas, 
and United Fuel to intervene in the proceedings designated 
in their respective petitions for intervention and for re- 
hearing. The order also authorized respondents and 
intervenors to file statements of position with respect to 
the controverted issues. 


By order issued October 31, 1961, the Commission denied 
motions by certain respondents for rehearing of the 
August 30, 1961 order, explaining that its decision to 
reopen all of the instant proceedings had been prompted 
by concern as to whether potentially interested parties had 
been given adequate notice of the Commission’s earlier 
actions. To remedy any prior lack of notice, the Com- 
mission on November 6, 1961 issued and caused to be pub- 
lished in the Federal Register a notice fixing November 30, 
1961 as the deadline for filing petitions to intervene in 
these proceedings. As a result, petitions to intervene in 
certain proceedings were tendered for filing within the 
prescribed deadline by Texas Hastern Transmission Cor- 


4 Memphis sought intervention in proceedings which involve rates for gas 
purchased by Texas Gas, its direct supplier. Texas Gas sought intervention 
in proceedings which involve rates for gas purchased by it. 
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poration (Texas Eastern), Tennessee Gas Transmission 
Company (Tennessee), Southern, and United Fuel.® 


Petitions for review of the order of August 30, 1961 have 
been filed by a number of respondents in the Court of 
Appeals for the Fifth Circuit and the Court of Appeals 
for the District of Columbia Circuit.* 


In their various statements of position, motions for 
reconsideration, and petitions for review, respondents 
have urged that the order of August 30, 1961 be vacated 
as to their respective proceedings, on the ground that the 
February 21, 1961 order, May 29, 1961 order, or both, are 
final orders and as such may not be reconsidered. They 
contend, among other things, that if an aggrieved party 
neglects to apply for rehearing and petition for court 
review of a Commission order in the manner prescribed by 
Section 19 of the Natural Gas Act (hereinafter called ‘‘the 
Act’’), then the order becomes irrevocable as to all parties, 
including the Commission. 


It is evident from the foregoing chronology that Transco, 
United Fuel, Memphis, and Texas Gas took appropriate 
steps to preserve their standing in these proceedings and 
are not dependent upon any sua sponte action of the Com- 
mission in order to qualify for a rehearing of the May 29 
order. Transco filed a timely application for rehearing of 
the May 29 order denying its earlier petition for inter- 
vention, and when the Commission failed to act on such 
application within thirty days, filed a timely petition for 

SThe thirty four dockets in which Southern petitioned to intervene on 
November 20, 1961 did not include any of the proceedings in which it had 
earlier sought intervention and been permitted to intervene by the order of 
August 30, 1961. United Fuel’s petition of November 8, 1961 sought inter- 


vention in docket numbers G-13972, G-16042, and G-16070, in which it had 
earlier inadvertently omitted to intervene. 


6 Fifth Circuit Case Nos. 19403 (F.A. Callery, Inc.), 19395 (Hunt Oil Com- 
pany et al.), 19399 (Sun Oil Company), 19401 (Placid Oil Company, J.R. 
Goff, Trustee) ; D. C. Cireuit Case Nos. 16787 (Pan American Petroleum Cor- 
poration), 16794 (Sun Oil Company). 
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review. Since the record in our proceedings has not yet 
been filed in the Court of Appeals, we still retain juris- 
diction under Section 19(a) of the Act to affirm, modify, or 
set aside our May 29 order. 


United Fuel, already admitted as an intervenor, likewise 
filed a timely application for rehearing of the May 29 
order, and its subsequent omission to seek court review 
did not affect its standing before the Commission. It is 
true that by virtue of our failure to act upon United Fuel’s 
application within thirty days, such application must, 
under Section 1.34(c) of the Commission’s Rules of 
Practice and Procedure, be ‘‘deemed to have been denied.” 
That section, however, the sole purpose of which was to 
establish a definite commencement date for the running 
of the sixty day period within which to petition for judicial 
review under Section 19(a) of the Act,’ was not intended 
and cannot be construed to disable the Commission from 
granting an application for rehearing later than the 
thirtieth day after its filing. In any event, the order of 
August 30, reopening all proceedings, was issued prior to 
the expiration of the sixty day period for filing a petition 
for review. Section 19(a) of the Act provides that ‘‘until 
the record in a proceeding shall have been filed in a court 
of appeals * * * the Commission may at any time * * * 
modify or set aside, in whole or in part, any filing or order 
made or issued by it under the provisions of this Act.’’ 
If the Commission retains jurisdiction to modify a prior 
order, and perhaps render litigation unnecessary, even 
after a petition for review of that order has been filed, 


7Section 19(a) of the Act provides that an application for rehearing 
which is unacted upon for thirty days ‘‘may be deemed to have been denied.’’ 
(Emphasis added). In Tezas-Ohio Gas Co. v. Federal Power Comm., 207 F. 
2a 615 (D.C. Cir. 1953), it was held that because of the indefinitiess of the 
statutory language, the sixty day limitations period for filing petitions for 
review would not commence to run absent a general rule of the Commission 
that thirty-day inaction ‘‘shall’’ be deemed denial. Shortly thereafter, the 
Commission adopted Section 1.34(c) in order to avoid a repetition of the re- 
sult in the Texas-Ohio case. 
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then by reasonable inference it must also have such juris- 
diction, absent a petition for review, during the period 
in which such petition would be timely and no reliance 
' eould legitimately be placed on the finality of the prior 
order. 


Memphis and Texas Gas filed petitions to intervene and 
tendered applications for rehearing less than thirty days 
after the May 29 order, and by such action preserved their 
standing. Respondents argue that such petitions were 
untimely because filed after the issuance of final orders 
terminating the proceedings. This contention, however, 
overlooks the fact that prior to May 29, 1961, Memphis 
and Texas Gas had not been aggrieved, nor their right to 
a refund placed in doubt, by any order of the Commission, 
and that the Commission had neither held hearings, invited 
statements of position, nor fixed a time for intervention. 
Under these circumstances, it was not untimely for 
Memphis and Texas Gas to seek intervention subsequent 
to the May 29, 1961 order as a means of submitting timely 
applications for rehearing thereof. 


With respect to all other proceedings, the action taken 
by the Commission in its August 30, 1961 order was sua 
sponte and, as explained in our October 31, 1961 order, 
was prompted by concern as to whether potentially 
interested parties had been given adequate notice and 
opportunity to be heard prior to May 29, 1961. Careful 
restudy of the intricate history of these proceedings has 
satisfied us that lack of formal notice prior to the May 29 
order did not irreparably prejudice any party now before 
the Commission. Southern and the Distributors were 
obviously not prejudiced, since they filed timely petitions 
for intervention subsequent to the February 21 order. 
Upon denial of those petitions, their proper course was to 
apply within thirty days for a rehearing of the May 29 
order. Public Service Commission of New York v. 
Federal Power Commission, 284 F. 2d 200, 204 (D.C. Cir. 
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1960). Texas Eastern, Tennessee, United Fuel, and 
Southern—all of which filed petitions to intervene during 
the month of November, 1961—are direct purchasers of 
respondents, and as such were routinely served with copies 
of the May 29 order. They, too, had ample opportunity 
to seek intervention and/or rehearing but neglected to do 
so. It might be added, moreover, that each of the above 
pipelines was served with a copy of the April 14, 1961 order 
granting rehearing to certain of the respondents. Such 
notice was sufficient to alert the purchasers that the Com- 
mission was contemplating modification of its February 21 
order and that the refund seemingly promised them by 
said order was in jeopardy. Although failure of the 
November petitioners to seek intervention and/or rehear- 
ing prior to May 29 did not bar them from doing so 
promptly thereafter, their protracted lack of diligence 
both before and after the controverted order prevents us 
from extending them. grace at this late date. 


In light of the preceding considerations, we shall vacate 
the August 30 order insofar as it permitted intervention 
by Southern and the Distributors and insofar as it re- 
opened proceedings other than those designated in 
Appendices C, D, or E hereto. Additionally, we shall 
reject as untimely the petitions for intervention filed in 
November, 1961, by Texas Eastern, Tennessee, Southern 
and United Fuel. In taking this action, however, we do 
not intend and should not be construed to foreclose any 
party from seeking whatever relief, if any, may be 
appropriate under state law. Cf. Pan American Petroleum 
Corp. v. Superior Court, 366 U.S. 656 (1961). 


We consider now the ultimate substantive issue raised by 
these proceedings, i.e., whether respondents who declined 
to pay the tax under protest and thereby failed to qualify 
for a tax refund from the state of Louisiana should be 


8It is the Commission’s practice to serve direct purchasers with copies of 
all orders relating to action taken with respect to their suppliers. 
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exempted from the duty to refund tax-reimbursement 
amounts to their customers. The answer to this question 
depends, in part at least, upon the meaning of the Com- 
mission’s original orders in 1958. On July 11, 1958, 
anticipating that the new Louisiana tax would trigger rate 
filings based upon tax-reimbursement clauses in the 
producers’ contracts with the pipelines, the Commission 
issued Order No. 206, 20 FPC 28, in which it prescribed a 
simplified procedure for filing proposed rate increases 
based on the tax, waived the thirty day notice requirement 
for such filings, and announced that it would suspend such 
rates for one day and then permit them to go into effect 
subject to refund. Proposed rates filed pursuant to Order 
No. 206 were suspended for one day by identical orders? 
issued in each docket, the pertinent terms of which were as 
follows: 


(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 


such manner as may be required by final order of the 
Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective 
in the event the additional tax of one cent per Mef 
levied by the State of Louisiana is for any reason 
held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana 
make refund, with interest, of the tax monies collected 
pursuant to the said Act No. 8 of 1958, then, and in 
that event, a proportionate part of the interest so 
received by the Respondent herein shall be passed on 
and paid to the persons entitled thereto at such times 
and in such amounts, and in such manner as may be 
required by final order of the Commission. 


9See, ¢.9., She Oil Company (Operator), Docket No. G-15552, 20 FPC 
Reports 105 (July 30, 1958). 
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From the first sentence of the above paragraph it is clear 
that the obligation to refund the difference between the 
“presently effective rate’? and the “‘proposed increased. 
rate’? was contingent solely upon the judicial invalidation 
of the tax. It was only the duty to refund interest, under 
the second sentence, which was made to depend upon the 
receipt by respondents of a refund from the state. A 
contingency carefully written into the second sentence 
cannot reasonably be deemed implicit in the first, from 
which it was omitted. Confronted also by an order in 
terms exposing them to refund obligations regardless of 
whether they were made whole by the state, respondents 
could have moved for reconsideration of the suspension 
orders or otherwise sought clarification from the Commis- 
sion. In failing to do so they assumed the risk that the 
Commission’s orders meant what they said. 


In support of a contrary interpretation, respondents rely 
upon two letters from the Commission to the Collector of 


Revenue of the State of Louisiana, dated October 2, 1958, 
and October 28, 1958, respectively, and published in Com- 
mission press releases. The same letters were also cited 
by the Commission itself—misguidedly, we now concede— 
in the May 29 order. It is elementary that the obligations 
of parties subject to regulation by this Commission are 
governed by the plain language of its official orders, not 
by its subjective intent as expressed in collateral corre- 
spondence made public in press releases. However, even 
if the suspension orders were so ambiguous as to require 
extrinsic illumination, we should still not regard the par- 
ticular letters in question as persuasive glosses. While 
certain language in the letter of October 2 does seem to 
suggest that respondents’ refund obligation should be lim- 
ited to amounts actually received from the state, an oppo- 
site conclusion is inferable from the letter of October 28, 
the core of which was as follows: 


Neither this general order nor the orders subse- 
quently adopted in accordance with its terms suggested 
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in any way that a suit should be brought to test the 
validity of the Louisiana gathering tax, but merely 
sought to protect ultimate consumers in a proper man- 
ner against payment of operating expenses which in- 
cluded the tax if the tax is held to be invalid. 


Indeed, in Opinion No. 278, El Paso Natural Gas 
Company, Docket No. G-2018, issued November 26, 
1954 (13 F.P.C. —), the Commission refused to allow 
as an operating expense a payment by El Paso of a 
somewhat similar tax under a Texas statute subse- 
quently declared invalid, notwithstanding the failure 
of El Paso to make its tax payments to the State un- 
der protest. <A similar ruling was made in Opinion 
No. 269, Panhandle Eastern Pipe Line Company, is- 
sued April 15, 1954 (13 FPC —). 


The Federal Power Commission has no desire to 
force the testing of a State statute and it is not doing 
so in the present instance. Nevertheless, before adopt- 
ing Order No. 206, it was advised by a number of pipe- 
line companies subject to the Natural Gas Act that 
they intended either to test the Louisiana gathering 
tax or would see that a test suit was filed. Therefore, 
in order to protect ultimate consumers against impo- 
sition of tax expense held to be unlawful, some steps 
had to be taken along the lines of Order No. 206 and 
the orders subsequently issued thereunder. Some of 
the companies which previously advised the Commis- 
sion that the Louisiana law would be tested in court 
have again advised the Commission to the same effect. 
Under these circumstances it would not appear appro- 
priate to amend Order No. 206. (Emphasis added.) 


Citation of El Paso Natural Gas Company” in this context 
indicates that the Commission deemed it immaterial to the 


10 Opinion No. 278, Docket No. G-2018, 13 F.P.C. 421, 436. See Panhandle 
Eastern Pipe Line Company, Docket No. G-1116, et al., 13 F-P.C. 53, 103. Cf., 
Tennessee Natural Gas Line, Inc. v. F.P.C., 221 F. 24 531 (D.C. Cir. 1954). 
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producers’ refund obligation whether they paid the tax 
under protest or not. Moreover, in light of the advice re- 
ceived by the Commission that pipeline companies had 
already decided to test the statute, its disclaimer of any 
intent to ‘‘force’’ such test meant simply that Order No. 
206 was a response to the prospect of litigation, not an 
attempt to bring litigation about. Such disclaimer carried. 
no implication whatever that respondents who did not pro- 
tect their right to a refund from the state would be exon- 
erated from the duty to refund appropriate amounts to 
their customers.” 


In view of the conflicting inferences to which the above 
letters give rise, they can scarcely be relied upon as guides 
to the interpretation of the suspension orders. The same 
must be said of various orders, cited by respondents, grant- 
ing certificates of public convenience and necessity in pro- 
ceedings involving the Louisiana gas gathering tax as part 
of the initial rate, and expressly conditioning the appli- 


cants’ refund obligations upon the payment to them of tax 
refunds by the state. Whether the absence of a compar. 
able condition in the instant rate suspension orders was 
the result of inadvertence or policy, the fact remains that 
the Commission cannot be deemed to have implied by 
silence in the rate orders what it took pains to spell out in 
the certificate orders. 


11 Under Louisiana law, payment under protest does not oblige the taxpayer 
to file a suit, so long as he shows that litigation involving the validity of 
the assessment is already pending in the courts and so long as he agrees to 
abide by the results of such litigation, 47 La. Rev. Stat., § 1576. Actually, 
Bel Oi Corp. v. Fontenot, supra, the case in which the gathering tax was 
eventually struck down, had been pending in the 19th Judicial District Court, 
East Baton Rouge Parish, since December 6, 1954. (Docket No. 51809). 
Therefore, it would not have been necessary for any producer to ‘‘test’’ the 
statute in order to preserve its right to a refund. 


12 See, ¢.g., Transcontinental Gas Pipe Line Corporation, et al., Docket Nos. 
G-13143, et al., Opinion No. 315, issued September 4, 1958, 20 FPC 264 at 
285; Texas Gas Transmission Corp., et al., Docket Nos. G-14494, et al., order 
issued December 4, 1958; American Louisiana Pipe Line Company, et al., 
Docket No. G-15053, et al., order issued November 7, 1958. 
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It is possible that the suspension orders were not in- 
tended to fix conclusively the scope of respondents’ refund 
obligation, but instead reserved that matter for later de- 
termination by final orders of the Commission. If so, then 
whatever discretion the Commission retained was exercised 
in the order of February 21, which once again required 
refunds of all producers without hint of qualification. The 
chief ordering clause of that order provided as follows: 


(A) The above-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with 
the Commission’s orders herein together with a pro- 
portionate part of any interest received from the State 
of Louisiana. 


The above clause was later modified by the order of May 
29,1961. For present purposes we need not decide whether 


such modification was inconsistent with the mandate con- 
tained in the original suspension orders or whether it fell 
within the range of discretion left open by such orders. 
In either case it still lies within our discretion to reimpose 
the unqualified refund obligation originally embodied in 
the February 21 order, and upon full consideration of the 
competing equities involved herein, we deem such imposi- 
tion appropriate. 


By the time the Section 678 tax had become effective, 
litigation testing the validity of the Louisiana gathering 
tax was already before the courts; the Commission’s sus- 
pension orders had in terms prescribed a duty to repay 
purchasers if the tax were held invalid; and, in many in- 
stances, the pipelines had written the producers, caution- 
ing or demanding them to pay the tax under protest.™* 


13 See fn. 11, supra. 


14 See, ¢.g., Southern’s Statement of Position, pp. 14-15; Transco’s State- 
ment of Position, p. 10; Texas Gas’s Statement of Position, p. 4; United 
Fuel’s Statement of Position, p. 4. 
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Thus, respondents were amply forewarned of the conse- 
quences they invited in refusing to register protests. Such 
refusal cannot be justified on the ground that payment un- 
der protest would have launched respondents into imme- 
diate litigation or would have encouraged the State of 
Louisiana to raise its severance tax in order to replace 
lost revenues. Since litigation to challenge the gathering 
tax was already pending, no protesting producer would 
have been forced to initiate a test case. Moreover, the 
degree of likelihood that Louisiana would respond by rais- 
ing the severance tax (a point on which no evidence has 
been presented), and if so, whether forfeiture of the gath- 
ering tax refund would have yielded a net benefit to the 
purchasers and consumers who would eventually have had 
to pay a large part of the tax, were not questions of uni- 
lateral concern to respondents. At the very least, it was 
incumbent upon them to consult with and seek the approval 
of the purchasers for the course they proposed to follow.7¢ 
The purchasers themselves had no standing under Louisi- 
ana law to protest the assessments and were entirely de- 
pendent upon their respective suppliers to protect their 
interests. Some producers paid the tax under protest; 
others, either through negligence or conscious policy, did 
not protest. Under all the circumstances, we see no justi- 
fication for burdening pipeline, distributor, or consumers 
with the consequences of a unilateral decision by the pro- 
ducer, heedless, in many cases, of the express admonitions 
of its customers. 


Many of the instant proceedings involve sales by a re- 
spondent to more than one purchaser under different rate 


— 


15 See f.n. 11, supra. 


16It may well be that respondents were under a legal duty to preserve the 
rights of their customers to recover the invalid taxes, and that they could 
be held to account for breach of that duty, even if the Commission’s sus- 
pension order had required refund only of such amounts as were actually 
recovered from the state. Cf. Natural Gas Pipeline Co. v. Harrington, 246 
F. 24 915 (Sth Cir. 1957). 
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schedules. It is argued by respondents that the May 29 
order should be revised and refunds ordered only with 
respect to rate schedules or supplements involving a direct 
or secondary purchaser which has been properly permitted 
to intervene and whose petitions to intervene or applica- 
tion for rehearing was the basis for reopening the docket. 
We agree with this contention and accordingly shall re- 
quire respondents in proceedings listed in Appendices C 
through E hereto, respectively, to refund amounts collected 
subject to refund under rate schedules applicable to 
Transco, United Fuel, and Texas Gas. 


Several of the intervenors have taken the position that 
their contracts obligate them to reimburse their respective 
suppliers only for valid taxes, and therefore, under United 
Gas Pipeline Co. v. Mobile Gas Service Corp., 350 U.S. 332 
(1956) the Commission has no choice but to order refunds. 
Having decided on other grounds to order refunds, we 
deem it unnecessary to pass upon the Mobile question or to 


construe the tax reimbursement provisions of the subject 
contracts. 


One additional matter needs to be settled. Union Oil 
Company of California (Union) claims that the issue of 
reimbursement for the additional gathering tax in Docket 
Nos. G-15846 and G-15847 was covered by Union’s offer of 
settlement, accepted by the Commission in its order of 
January 13, 1960, in Docket Nos. G-4331, e¢ al. That set- 
tlement order, however, did not purport to apply to Docket 
Nos. G-15846 and G-15847. Moreover, by order issued 
March 17, 1960 in Docket Nos. G-4331, et al., the Commis- 
sion accepted for filing the superseding rate schedule sup- 
plements of Union, tendered in compliance with the said 
order of January 13, 1960, upon condition that such accept- 
ance would not impair Union’s obligation to refund to 
Transco the .75¢ per Mcf Louisiana gathering tax reim- 
bursement subject to refund in Docket Nos. G-15846 and 
G-15847. Accordingly, we believe that Union should be 
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required to refund the amounts collected, subject to refund, 
in Docket Nos. G-15846 and G-15847. 
The Commission finds: 


(1) Good cause has been shown for vacating the August 
30, 1961 order insofar as it reopened the proceedings in 
Appendix A, except for those proceedings listed in Appen- 
dices C through E inclusive, and insofar as it permitted 
Southern and the Distributors to intervene in certain pro- 
ceedings. 

(2) The petitions to intervene filed in November, 1961 
by Texas Eastern, Tennessee, Southern, and United Fuel 
should be rejected as untimely. 


(3)It is in the public interest and necessity in the effec- 
tive administration of the Natural Gas Act that the sup- 
plements filed in the proceedings listed in Appendices C 
through E hereof with respect to sales of gas to Transco, 
United Fuel, or Texas Gas be disallowed, and that refunds 
be made to said purchasers. 


The Commission orders: 


(A) The increased rates reflected in the rate supple- 
ments applicable to Transco, United Fuel, and Texas 
Gas in the proceedings designated in finding (3) above are 
disallowed and respondents in such proceedings shall re- 
fund to said purchasers the amounts collected under the 
respective agreements and undertakings filed in compliance 
with the Commission’s suspension orders herein, together 
with a proportionate part of any interest received from 
the State of Louisiana. 


(B) Any purchaser which receives a refund pursuant 
to paragraph (A) hereof, and which is obligated by the 
terms of any contract or settlement agreement to pass all 
or any part of such refund on to its customers, shall 
promptly make such refund to its customers in compliance 
with the terms of such contract or settlement agreement. 
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(C) Within 90 days from the date of issuance of this 
order, each respondent designated in paragraph (A), if it 
has not already done so, shall report to the Commission, 
in writing and under oath, the details of its calculations 
resulting in the refunds to be made pursuant to paragraph 
(A) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


(D) Within 120 days from the date of issuance of this 
order, each purchaser designated in paragraph (B), if it 
has not already done so, shall report to the Commission, in 
writing and under oath, the details of its calculations 
resulting in the refunds to be made pursuant to paragraph 
(B) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


(E) The August 30, 1961 order is hereby vacated in- 
sofar as it reopened the proceedings in Appendix A hereto, 
except for those proceedings listed in Appendices C through 
E hereto, and insofar as it permitted the Distributors and 


Southern to intervene in certain proceedings. 


(F) The petitions to intervene filed in November, 1961, 
by Texas Eastern, Tennessee, Sonthern, and United Fuel 
are hereby rejected as untimely. 

(G) The proceedings listed in Appendix A hereof are 
hereby terminated by the Commission. 


By the Commission. 


J. H. Gorrwe 
Joseph EL Gutride, 
Secretary. 
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APPENDIX A OF ORDER OF MAROH 5, 1962 


Docket 
Number Respondent 


G-157711 Gulf Oil Corporation (Operator), et al. (cont) 
G-157711 Gulf Oil Corporation (Operator), et al. (cont) 
G-157801 Pan American Petroleum Corporation (Operator), et al. 
G-15781 Amerada Petroleum Corporation 

G-15782 L. L. Robinson 

G-15783 Lamar Hunt Trust Estate 

G-15783 Lamar Hunt Trust Estate 

G-15784 William Herbert Hunt Trust Estate 
G-15784 William Herbert Hunt Trust Estate 
G-15785 Nelson Bunker Hunt Trust Estate 
G-15786 Secure Trusts 

G-15803 Humble Oil and Refining Company 
G-15830 Gulf Oil Corporation (Operator), et al. 
G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15831 Gulf Oil Corporation 

G-15832 Delta Drilling Company 

G15838 § Union Texas Natural Gas Corporation22 
G-15834  R. H. Goodrich 

G-15835  Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15835 Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15835  Sohio Petroleum Company 

G-15836 The California Company (Operator), et al. 
G-15837 The California Company 

G-15837 The California Company 

G-15837 The California Company 

G-15837 The California Company 

G-15837 The California Company 

G-15838 Hiawatha Oil and Gas Company 

G-15839 Texas Gulf Producing Company 

G-15840 Plymouth Oil Company 

G-15841 Midwest Oil Corporation 

G-15842 Midwest Oil Corporation (Operator), ¢¢ al. 


Respondent 


Warren Petroleum Corporation 

Monsanto Chemical Company 

Monsanto Chemical Company 

Bert Fields, et al. 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California 

Union Oil Company of California, et al. 
Union Oil Company of California, ¢¢ al. 
Jefferson Lake Sulphur Company 

Morris Rauch, et al. 

Jefferson Lake Sulphur Company (Operator), et al. 
Jefferson Lake Sulphur Company (Operator), et al. 
Monsanto Chemical Company (Operator), et al. 
J. P. Owen (Operator), et al. 

Sellwood and Myers 

Charles B. Wrightsman 

Charles B. Wrightsman 

Hope Producing Company (Operator), et al.23 
McIntyre Oil Company 

Crescent Oil and Gas Corporation 

Republic Natural Gas Company 

Republic Natural Gas Company 

Newmont Oil Company 

Lyons and Logan, et al. 

Texas Gas Exploration Corporation 

Paul M. Raigorodsky 

Plymouth Oil Company (Operator), et ol. 

M. Anisman, Trustee 


J. M. Flaitz and R. B, Mitchell (Operator), et al. 
Sinclair Oil and Gas Company 
The Pure Oil Company25 
The Pure Oil Company25 
M. H. Marr 
Tidewater Oil Company 
G-15871 Bert Fields (Operator), et al. 


Respondent 


Ted Weiner, et al. 

Ted Weiner, et al. 

Ted Weiner, et al. 

Trice Production Company 

T. L. James and Company Incorporated, et al. 
T. L. James and Company Incorporated, et al. 
T. L. James and Company Incorporated, et al. 
J. I. Roberts 

Marshall R. Young, et al. 

Kerr-McGee Oil Industries, Inc. 

General American Oil Company of Texas?6 

M. H. Marr 

Oil Participations Inc. 

Petroleum Leaseholds, Inc., et al. 

Jack W. Grigsby 

Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc., e¢ al. 
Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc., et al. 
Crescent Production Company, Inc. 

Crescent Production Company, Inc. 

General Crude Oil Company 

A. J. Hodges Industries, Inc. (Operator), et al.27 
M. L. Mayfield, et al. 

C. H. Lyons, Sr., et al. 

J. I. Roberts28 

P. RB, Rutherford 

Francis W. Scott 

Sinclair Ol & Gas Company 

Harway Producers, Inc. 

Harway Producers, Inc. 

Harway Producers, Inc. 

Harway Producers, Inc. 

Harway Producers, Inc. 

Harway Producers, Inc. 

John Franks (Operator), et al. 

Humble Oil & Refining Company2? 23 

C. H. Lyons, Sr. (Operator), et al. 

Monsanto Chemical Company (Operator), ¢¢ al. 
Union Texas Natural Gas Corporation30 


Docket 
Number 
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Respondent 


——$—$—_—_—— 


G-15948 
G-15948 
G-15949 
G-15949 
G-15950 
@-15951 
G-15952 
G-15953 
G-15954 
G-15955 
G-15956 
G-15956 
G-15956 
G-15957 
G-15958 
G-15959 
G-15960 
G-15961 
G-159621 
G-159631 
G-15966 
G-15967 
G-15968 
G-15969 
G-15969 
G-15970 
G-15971 
G-15972 
G-15973 
G-15974 
G-15975 
G-15976 
G-16023 
G-160241 
G-16025 
G-16082 
G-16033 
G-16033 
G-16033 
G-16033 
G-160383 
G-16033 
G-16034 
G-16035 


D. B. McConnell (Operator), et al. 

D. B. McConnell (Operator), et al. 
United Carbon Company 

United Carbon Company 

F. A. Callery, Inc. (Agent), et al. 

J. F. Pritchard 

Wilber J. Holleman 

W. E. Walker and J. BR. Meeker 

O. A. Hilburn, et al. 

Hurley Oil & Gas Company, et al. 

F. A. Callery, Ine., et al. 

F. A. Callery, Inc., et al. 

F. A. Callery, Inc., et al. 

F. A. Callery, Inc. (Operator), et al. 
Sohio Petroleum Company 

J. I. Roberts 

Pioneer Oil & Gas Company, Inc., et al. 
N. L. Adams, Sr., et al. 

Bateman Drilling Company (Operator), et al. 
M. L. Mayfield 

J. C. Trahan, Drilling Contractor, Inc. 

J. C. Trahan, Drilling Contractor, Inc. (Operator), et al. 
J.C. Trahan (Operator), et al. 

The Atlantic Refining Company 

The Atlantic Refining Company 

The British-American Oil Producing Company 
Herman Brown 

Columbian Carbon Company 

James M. Cunningham (Operator), et al. 
Vernon Elledge & W. E. Hall, Jr. 

Slick Oil Corporation 

Delta Drilling Company 

Union Texas Natural Gas Corporation®: 
Oil Participations Incorporated 
Jones-O’Brien, Inc., e¢ al33 

Jesse M. Brooks, et al. 

The Atlantic Refining Company 

The Atlantic Refining Company 

The Atlantic Refining Company 

The Atlantic Refining Company 

The Atlantic Refining Company 

The Atlantic Refining Company 

The Atlantic Refining Company (Operator), ct al. 
Mid-Land Petrochemical Company 23 
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APPENDIX B OF ORDER OF MARCH 5, 1962 


Docket Nos. 
Texaco Inc., et al. G-15546, ot al. 
Texaco Ine. G-15546, G-15547, G-15548 


Humble Oil & Refining Company G-15683,G-15687, G-15718, 
G-15803, G-15743 


Humble Oil & Refining Company (Operator), et al G-16893 
Union Texas Natural Gas Corporation G-15833, G-15947, G-16023 
The California Company @-15837 
The California Company (Operator), e¢ al. G-15836 
W. ©. Feazel (Operator), et al. G-15759 


Gulf Oil Corporation G-15642, G-15751, 
G-15831, G-16334 


Gulf Oil Corporation (Operator), et al. G-15771, G-15830, G-16898 
Texaco Seaboard, Inc. G-15680, G-15739 

The Grande Corporation (Operator), et al. G-16072 

Skelly Oil Company (Operator), et al. G-15566 

The British-American Oil Producing Company G-15970, G-15613 
Tidewater Oil Company G-15586, G-15720, G-15870 
Tidewater Oil Company (Operator), et al. G-15621 

Cities Service Reserves, Inc. G-15556, G-15646 

Cities Service Reserves, Inc. (Operator), et al. G-15647 

Cities Service Oil Company G-15564 

Cities Service Production Company : G-15563 

Cities Service Production Company (Operator), etal. G-15653 

= ee Petroleum Corporation (Operator), G-15650, G-15780 


Pan American Petroleum Corporation G-15641, G-16065, 
G-16066, G-16067 


The Atlantic Refining Company G-15678, G-15719, 
G-15969, G-16033, 
G-16076, G-16412 


The Atlantic Refining Company (Operator), et al.  G-15679, G-16034 
Phillips Petroleum Company G-15596, G-15721 
Phillips Petroleum Company (Operator), e¢ al. G-15597, G-15752 


48 


APPENDIX E OF ORDER OF MARCH 5, 1962 


Respondent 


The Superior Oil Company 

H. L. Hawkins, ¢¢ al. 

Amerada Petroleum Corporation (Operator), et al. 
Murphy Corporation 


Bel Air Corporation (Operator), et al. 

Shell Oil Company 

H. L. Hawkins and H. L. Hawkins, Jr. 

Placid Oil Company 

Sun Oil Company 

Maracaibo Oil Exploration Corporation (Operator), ct al. 
The Superior Oil Company 

Amerada Petroleum Corporation 

Amerada Petroleum Corporation (Operator), et al. 
Sinclair Oil and Gas Company 

Southwest Gas Producing Company, Inc., et al. 
Southwest Gas Producing Company, Inc. 

G. H. Vaughn Production Company (Operator), et al. 
The Atlantic Refining Company 

Humble Oil and Refining Company 

Humble Oil and Refining Company 

The Atlantic Refining Company 

Phillips Petroleum Company 

D. B. McConnell, et al. 

Benedum-Trees Oil Company (Operator), et al. 

M. F. McCain (Operator), et al. 

Lyons and Logan (Operator), et al. 

Gulf Oil Corporation (Operator), et al. 

Gulf Oil Corporation (Operator), et al. 

Gulf Oil Corporation 

Union Texas Natural Gas Corporation 

Sohio Petroleum Company 

The California Company 


* The —— Light, Gas and Water Division of the City of Memphis, 
Tennessee, Texas Gas Transmission Corporation petitioned for leave to 
intervene in the proceedings listed herein. 


49 
APPENDIX D 


UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman ; 
Howard Morgan, L. J. O’Connor, Jr., Charles P. Ross 
and Harold C. Woodward. 


Tzxaco Inc., ef al.* 
Apxansas Louisiana Gas Company, et al.** 
Docket Nos. G-15546, ef al.° G-16125, et al.** 


Oxper Denyine Arprications For RexEaRine 
anp Grantixe Extension or Trme 


(Issued April 26, 1962) 


By companion orders issued March 5, 1962, in Texaco 
Inc., et al., Docket Nos. G-15546, et al., and Arkansas Lout- 
siana Gas Company, et al., Docket Nos. G-16125, e¢ al. the 
Commission disposed of more than 400 proceedings, includ- 
ing those listed above, involving rate increases based upon 
the additional gathering tax of 1¢ per Mef imposed by the 
State of Louisiana and later invalidated by the Louisiana 
courts. In certain of these proceedings, the March 5 order? 
directed producers to refund tax-reimbursement amounts 
collected from Transcontinental Gas Pipeline Corporation 
(Transco), Texas Gas Transmission Corporation (Texas 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘ Applicants.’’ 


** The Docket Nos. hereby designated are Tennessee Gas Transmission Com- 
pany, G-15567; Olin Gas T: ission Corporation, G-15695; Mississippi Biwer 
Fuel Corporation, G-15880; and Mississippi River Fuel Corporation, G-16468. 
In each of these dockets the applicant for rehearing is Southern Natural Gas 
Company, the purchaser. 

1 The Texaco order pertained to sales of gas by independent producers to 
pipeline companies; the Arkansas Louisiana order pertained to field sales by 
pipeline companies. 

2 The term ‘‘March 5 order,’’ as used herein, shall refer to the order issued 
in Docket Nos. G-15546, et al. 
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Gas) and United Fuel Gas Company (United Fuel). In 
the remaining dockets, the Commission declined to order 
refunds on the ground that the purchasers, by neglecting 
to file timely petitions for intervention or applications for 
rehearing of the order of May 29, 1961,* had allowed their 
rights to expire. Timely applications for rehearing of the 
March 5 order have been filed in the above dockets by pro- 
ducers who were ordered to make refunds and by direct 
and secondary purchasers to whom refunds were denied. 


In support of their applications, the producers advance 
various contentions to the effect that under Section 19 of 
the Natural Gas Act the Commission lacked jurisdiction 
to reconsider or disturb the finality of the May 29 order. 
In addition, some argue that they were deprived of the 
trial-type hearing allegedly required by the Administra- 
tive Procedure Act, the Natural Gas Act, and the Commis- 
sion’s regulations. Finally they challenge the merits of our 
decision to order refunds, urging among other things, that 
the 1958 suspension orders, construed in the light of con- 
temporaneous certificate orders and letters from the Com- 
mission to the Louisiana Collector of Revenue, did not im- 
pose a refund obligation upon producers who elected not 
to protest the tax; that there were valid business reasons 
for declining to pay under protest; that the Commission 
erred in assuming that producers could protest the tax 
without being forced to initiate litigation; and that the 
Commission ignored the possibility that the refunded 
amounts might constitute a windfall to the pipelines. 


With regard to the finality of the May 29 order and the 
adequacy of the hearing procedure, substantially all of the 
contentions set forth in the applications were considered 
by the Commission in its prior deliberations and were 
answered either in its order of March 5 or its order of 
April 13 denying an application for rehearing filed in 


3 By that order, the Commission limited the producers’ refund obligation 
to amounts recovered by the producers from the State of Louisiana, 


51 


certain proceedings by Pan American Petroleum Corpora- 
tion.t One point, however, merits further comment. Sev- 
eral of the producers urge that since the May 29 order was 
itself issued upon reconsideration of a prior order, it was 
immune to further reconsideration by the Commission. As 
authority for this view they rely upon Trunkline Gas Com- 
pany et al., Docket Nos. G-15394 et al., 21 FPC 394 (1959) 
and Houston, Texas Gas and Oil Corporation, Docket No. 
G-9262, 17 FPC 542 (1957). Neither of the cited cases, 
however, is apposite. In Trunklime, the Public Service 
Commission of New York (PSC) applied for rehearmg of 
an order denying it intervention. The Commission granted 
rehearing, but later declined on the merits to aecord PSC 
the requested status of an intervener. When PSC filed a 
second application for rehearing, substantially identical in 
aim and content with its first, the Commission ruled it out 
of order. In-Houston, the Commission’s Secretary rejected 
the tender of an application for rehearing addressed to an 
order which itself had denied a similar application filed by 
the same party. Thus, the principle for which these cases 
stand is that where the Commission has responded nega- 
tively to an application for rehearing, either by denying the 
application itself or by deciding against the applicant upon 
reconsideration of the merits, the disappointed party’s 
‘proper recourse is to petition for judicial review, not to 
importune the Commission with a further application. That 
principle, however, has no bearing upon the present pro- 
ceedings, since the applications for rehearing of the May 
29 order were the only ones to be filed by the three pur- 
chasers involved. Moreover, inasmuch as none of these 
purchasers was aggrieved by the order of February 21, 
1961, it is difficult to see how they could properly have 
sought rehearing at any earlier stage. The only real ques- 
tion, therefore, is whether the attempt by Texas Gas to 
intervene in the proceedings ‘subsequnt to May 29:was still 


4 The dockets in which Pan American sovg>t rehearing were Nos. G-15641, 
G-15650, G-15780, G-16065, G-16066, and G-16067. 


52 


timely. On this point we adhere to the conclusion expressed 
in our March 5 order. It should be emphasized that until 
April 14, 1961, when the Commission granted applications 
for rehearing filed by producers in thirteen of the sixty-one 
dockets involving sales to Texas Gas,* there was no reason 
to suspect that the producers’ refund obligation would even 
be disputed. It might, perhaps, have been prudent for 
Texas Gas to seek intervention immediately thereafter in 
those proceedings which had been reopened by the April 14 
order. However, in view of the fact that the Commission 
did not issue its customary notice fixing a time for inter- 
vention, invite statements of position, or otherwise estab- 
lish procedures for litigating the refund issue, we do not 
believe that Texas Gas should be deemed to have forfeited 
its right to make its voice heard in these proceedings 
merely because it did not come forward prior to May 29. 


On the merits of the refund question, the Union Oil Com- 
pany of California (Union), one of the producer applicants, 


raises the only consideration not dealt with in our March 
5 order. Union charges the Commission with having 
ignored the settled principle of restitution that a buyer can 
recover from his seller the amount of an invalid tax in- 
cluded as a separable component of the purchase price only 
if (i) the seller has been reimbursed by the taxing authori- 
ties and (ii) the refund will not unjustly enrich the buyer. 
As to the first of these two conditions, it must be noted that 
in the cases relied upon by Union the only non-contractual 
basis upon which the sellers’ refund obligation could be 
predicated was that of unjust enrichment. In the instant 
proceedings, however, the producers’ refund obligation is 
derived from suspension orders issued by this Commis- 
sion in furtherance of its regulatory objectives under the 
Natural Gas Act. The purpose of the suspension orders 

5 Transco had sought intervention, and United Fuel had been admitted as 
an intervener, prior to the May 29 order. 


6The dockets referred to are those which are included both in Appendix 
B and Appendix E of the March 5 order. 
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was not merely to prevent the unjust enrichment of the 
producers, but also and primarily to insure that the cus- 
tomers would not be forced to pay a rate which included 
the amount of an invalid tax. Admittedly, if there had 
been no way by which the producers could have recouped 
from the State of Louisiana the amounts required to be 
refunded to their customers, we would have a different 
question. Procedures for obtaining a tax refund did exist, 
however, and the fact that some of the producers elected 
not to avail themselves of these procedures, and thus can- 
not at this late date be made whole, is not a sufficient rea- 
son to inflict upon their customers the burden of an invalid 
and readily avoidable tax. 


The second branch of Union’s argument is that the Com- 
mission, in considering the equities, failed to take into ac- 
count the possibility that the refunds might be a windfall 
to the recipient pipelines. The fact is, however, that before 
issuing the March 5 order, the Commission took steps to 


verify that its action would not yield a windfall. The 
records of the Commission confirm representations made 
by Transco in these proceedings to the effect that the in- 
creased costs attributable to the gathering tax ere never 
passed on in the form of higher rates. Having absorbed 
the tax, Transco will not be unjustly enriched if it is 
allowed to retain the amounts refunded to it pursuant to 
our March 5 order. In Docket No. G-16316, United Fuel 
filed for a rate increase reflecting the increase in its tax- 
reimbursement obligations triggered by the Louisiana tax. 
The Commission permitted the rate to become effective sub- 
ject to refund, as of September 23, 1958. Thus, the portion 
of the tax allocable to the period August 1,. 1958 to Sep- 
tember 23, 1958 was absorbed by the company. By order 
of September 15, 1960 in Docket No. G-16316," the Com- 
mission approved a settlement agreement, the effect of 
which will be to require United Fuel to pass on to its whole- 


7 United Fuel Gas Company, 24 FPC 467 (1960). 
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sale customers their proportionate share of any refunds 
received by United Fuel under the March 5, 1962 order. 
In Docket No. G-16405, Texas Gas increased its rates, effec- 
tive October 1, 1958, to cover its additional tax-reimburse- 
ment expenses. The costs allocable to the preceding two- 
month period were absorbed by the company. By order 
issued October 30, 1959, the Commission approved termina- 
tion of the above docket on condition that Texas Gas refund 
to each of its customers whose rates were increased, the 
applicable portion of any refunds received by Texas Gas 
from its suppliers in the event that the gathering tax should 
be held invalid. In light of the above circumstances, it is 
clear that none of the pipelines entitled the above refunds 
in accordance with the March 5 order will be unjustly -en- 
riched thereby. 


The contention chiefly relied upon by the purchasers in 
their applications is that the March 5 order, insofar as it 
denied to some purchasers the relief it granted to others, 
was inconsistent with the approach adopted in the May 29, 
1961 order, which was applied uniformly to all dockets, not 
merely those in which the producers had sought rehearing 
of the February 21, 1961 order. It is our view, however, 
that the sua sponte action involved in the May 29 order was 
significantly different in character from that which would 
now be required were we to grant refunds in all dockets. 
The avowed purpose of our earlier order was to qualify 
the producers’ refund obligation in conformity with what 
was stated to be the Commission’s subjective intent at the 
time it issued its original suspension orders, as well as the 
order of February 21, 1961. The modification of the Feb- 
ruary 21 order can thus be viewed as an effort to rectify 
the omission of an intended provision. As such it falls 
within a category of sua sponte action which the Supreme 
Court has held to be proper. A sua sponte order directing 
refunds to all purchasers could not be similarly justified. 


8 American Trucking Associations, Inc. v. Frisco Transportation Company, 
358 U.S. 133 (1958). 
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Other arguments, too numerous for meaningful treat- 
ment herein, are contained in the purchasers’ applications. 
All such arguments have been considered. by the Commis- 
sion and found to be without merit. 


The application for rehearing filed by producer Sun Oil 
Company (Sun) is accompanied by an application to stay 
the effectiveness of ordering paragraphs (A), (B), and (C) 
of the March 5 order for a period of sixty days after final 
Commission action on Sun’s application for rehearing 
and until final disposition of any petition for judi- 
cial review. Sun advises that in Docket Nos. G-15632 and 
@-15768, involving sales to Transco, it has already filed a 
petition for review of the March 5 order in the Court of 
Appeals for the District of Columbia Cireuit. For reasons 
stated in our order of April 13, 1962,° granting Pan Ameri- 
can Petroleum Corporation an extension of time for com- 
pliance, we propose to extend the time within which Sun 
must comply with ordering paragraphs (A) and (C) of 
the Commission’s March 5 order, for a period ending 30 
days after conclusion of judicial review of that order in 
Docket Nos. G-15632, G-15633, G-15743, and G-15768. The 
extension is conditional, however, upon the payment by 
Sun to its customers Transco, United Fuel, and Texas Gas 
of interest, at a rate of 7% upon the amounts required to 
be refunded, for the period commencing on the 91st day 
after issuance of the order of March 5. 


The Commission finds: 

(1) ‘The applications filed in the instant dockets for re- 
hearing of the Commission’s order of March 5, 1962 should 
be denied. 

(2) There is good cause for extending the time within 
which Sun must comply with the requirements of ordering 


9 Pan American Petroleum Corporation, Docket No. G-15641, Pan American 
Petroleum Corporation (Operator), et al., Docket Nos. G-15650, G-15780. 
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paragraphs (A) and (C) of our order of March 5, 1962, 
for a period ending 30 days after conclusion of judicial 
review of that order in Docket Nos. G-15632, G-15633, G- 
15748, and G-15768, respectively. 


(3) It is just and reasonable and in the public interest 
that Sun be required to pay its customers Transco, United 
Fuel, and Texas Gas interest, at a rate of 7% upon the 
amounts required to be refunded, for the period commenc- 
ing on the 91st day after the issuance of our March 5 order. 


The Commission orders: 


(A) The applications filed in the instant dockets for re- 
hearing of the Commission’s order of March 5, 1962 are 
hereby denied. 


(B) The time within which Sun must comply with order- 
ing paragraphs (A) and (C) of the Commission’s order 
of March 5, 1962, insofar as applicable to Docket Nos. G- 
15632, G-15633, G-15743, and G-15768, respectively, is ex- 
tended for a period ending 30 days after conclusion of 
judicial review of that order in each of those respective 
dockets. 


(C) Sun shall pay Transco, United Fuel, and Texas Gas 
interest, at a rate of 7% upon the amounts to be refunded, 
for the period commencing on the 91st day after issuance of 
the March 5, 1962 order. 


(D) The time within which Transco, United Fuel, and 
Texas Gas must comply with ordering paragraphs (B) and 
(D) of the March 5, 1962 order, insofar as applicable to 
Docket Nos. G-15632, G-15633, G-15743, and G-15768, re- 
spectively, is extended for a period ending 60 days after 
the conclusion of judicial review of that order in each of 
those respective dockets. 


(E) The preceding paragraphs (B) through (D) hereof 
shall not be deemed operative with respect to Docket Nos.. 
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G-15633 and G-15743 unless and until Sun shall have filed 
a petition for review therein. Thus, if within 90 days after 
the issuance of the March 5 order, Sun shall neither have 
complied with ordering paragraphs (A) and (C) thereof 
nor petitioned for review, it shall be deemed in default. 
In the event that Sun’s pending petition for review in 
Docket Nos. G-15632 end G-15768 are dismissed on grounds 
of prematurity and that no further petitions for review are 
filed therein within the time limit prescribed by Section 
19(b) of the Natural Gas Act, the preceding paragraphs 
(B) through (D) hereof shall be deemed inoperative and 
of no effect. 


By the Commission. 
Frperat Power Comission 


Gorpon M. Graxt 
Gordon M. Grant, 
Acting Secretary 
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APPENDIX A OF ORDER OF APRIL 26, 1962 


(Applicants and Docket Nos. 
by ‘**?? in caption of this order) 


Applicants Docket Nos. 


Union Texas Petroleum, Division of G-15833, G-16023 
Allied Chemical Corporation 


[References to other Applications for Rehearing in other dockets not 
consolidated with those of Petitioner have been omitted] 
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IN THE 


United States Court of Appeals 


For tHe District or Cotumsra Circuit 


No. 17,268 


Union Texas Perroteum, a Division of 
Allied Chemical Corporation, Petitioner 


v. 


FeprraL Power Commission, Respondent 
Texas Gas Transmission Corporation, Intervenor 
Memruis Licut, Gas any Warer Drvision, Intervenor 


On Petition for Review of Orders of the 
Federal Power Commission 


REPLY BRIEF FOR PETITIONER 


Introductory Statement 


This Brief is in reply to Respondent’s Brief filed in the 
consolidated proceedings at Nos. 17055, 17268 and 17298 
to which was appended, as its principal argument, the 
Brief Respondent had filed in September, 1962 in the Pan 
American, et al. cases at Nos. 16787, et al. This Brief also 
is in reply to the Briefs filed herein by Intervenors, Texas 
' Gas Transmission Corporation (Texas Gas) and Memphis 
Light, Gas and Water Division (Memphis). 
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The various Briefs heretofore filed in this case pose the 
following significant issues to be discussed herein : 


1. Did Louisiana law require suit by Petitioner to pre- 
serve its right to a refund of the additional Louisiana 
gathering tax from the State of Louisiana? 


Were the suspension orders issued in August, 1958, 
pursuant to the Commission’s authority under Sec- 
tion 4(e) of the Natural Gas Act, definitive and dis- 
positive adjudications of Petitioner’s ultimate obli- 
gation to make refunds respecting the increases in its 
rates, or were they merely procedural, interlocutory 
actions preliminary to a final adjudication to be made 
after hearing? 


. Giving proper consideration to the purpose of the 
Louisiana tax, the effects which multiple suits chal- 
lenging such tax would have had, the text of the sus- 
pension orders, contemporaneous certificate orders 
and public statements issued by the Commission be- 
tween August 2, 1958 and November 30, 1958 (the 
effective period of the tax here in issue) and the fact 
that Petitioner has not and will not receive a refund 
from the State of Louisiana, can the Commission 
properly and reasonably order Petitioner to make 
refunds to Texas Gas? 


ARGUMENT 


L Louisiana Law Required Suit by Petitioner to Preserve Its 
Right to Refund 


Respondent in its Brief in Pan American (Respondent’s 
Pan American Brief, p. 14) states categorically: 


“Any producer could have protected his right to re- 
fund of the gathering tax by the simple expedient of 
paying the tax under protest and agreeing to be bound 
by the outcome of litigation conducted by others.”’ 
(Emphasis added). 


2 Hereinafter referred to as Resp. P. A. Br. 
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Respondent reiterates this allegation in its brief in this 
case (Resp. Br. p. 11-13), stating that refunds could have 
been secured by any taxpayer merely by agreeing to be 
bound by the decision in another pending case. 


This erroneous interpretation of Louisiana law was first 
stated in the Commission’s Order of March 5, 1962 where 
the Commission alleged that taxpayers are not obliged to 
file a suit in order to preserve a right to receive refunds 
| from the State of Louisiana. (R. 709, footnote 11; R. 710). 


Petitioner, in its Application for Rehearing of the 
March 5 Order, directly challenged the factual and legal 
accuracy of this allegation stating: 


“‘The Commission asserts that producers could have 
arranged for refunds without initiating litigation mere- 
ly by agreeing to be bound by pending litigation. There 
ts no foundation for this assertion. 

s * e ° * * * es * 


“The Commission is wholly in error in stating that 
taxpayers could avoid litigation by agreeing to be 
bound by other pending test litigation. * * * Such a 
commitment would have required a formal stipulation 
by the Louisiana Collector of Revenue that the State 
of Louisiana would also be bound by such litigation. 
The Louisiana Collector of Revenue did not and would 
not consent to such stipulation, and no refunds have 
been made by the State of Louisiana to any party which 
did not imitiate a suit against the State.’”’ (R. 5388-9) 
(Emphasis added).? 


Respondent, in its Order on Rehearing issued April 26, 
1962 was silent respecting this issue. 


| The fact is the State of Louisiana did not make any 
, refunds to any taxpayer who did not protest the tax and 
| file suit for recovery thereof. Attached hereto as Appendix 
A is a copy of an affidavit by the Collector of Revenue of the 


*See too Petitioner’s Statement of Position filed with the Respondent on 
October 6, 1961 (RB. 5353-4). 
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State of Louisiana. The original of this affidavit is being 
lodged concurrently herewith with the Clerk of this Court. 
The Collector of Revenue of the State of Louisiana cate- 
gorically states: 


“That during the period of time referred to, the 
Department of Revenue required all companies chal- 
lenging the gas gathering tax to pay the tax under 
protest and to file suit for the recovery thereof. No 
taxpayer was allowed to pay under protest and to have 
the right to any refund without bringing suit within 


30 days as required by the Statutes; and no agreements 
were made allowing one taxpayer to obtain the benefit 
of judgment rendered in another case. No gas gather- 
ing taxes were refunded to any taxpayer based on any 
judgment of Court unless that particular taxpayer had 
paid his taxes under protest as required by law and 
ee a suit for recovery thereof within the time al- 
lowe 


In short, for Petitioner to have secured a refund from 
the State of Louisiana as respects the Section 678 gather- 


ing tax, Petitioner would have had to pay the tax under 
protest and file suit for recovery thereof. 


Il. The Suspension Orders Were Not Definitive Adjudications 


Both Respondent and Intervenors assert categorically 
that the orders issued in August, 1958 suspending Peti- 
tioner’s proposed increased rates were final definitive 
orders dispositive of refund rights and obligations. This 
argument, as it appears in Respondent’s Pan American 
Brief is as follows: 


“Qrdinarily Commission rate suspension orders con- 
stitute interlocutory, non-final actions, not determina- 
tive of any refund obligation. * * * But the suspension 
orders in the present cases were significantly different 
from the usual ones in that they did purport to estab- 
lish and define future refund rights and obligations. 


* © © the Commission then and there ruled that if the 
tax was invalidated, the tax reimbursements paid by 
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the gas purchasers were unjustified under Section 4 of 
the Natural Gas Act * * * Future Commission orders 
were contemplated only for the purpose of translating 
the refund requirement into specifics as to names, 
dates and dollars-and-cents amounts. * * * But it was 
only details of that type which the language of the 
suspension orders left open; the basic obligation to 
refund the full amount of the increase if the tax was 
declared invalid was not left open.’’ (Resp. P.A. Br. 
p. 15-17). 


But as is shown below, the Respondent Commission did 
not in August, 1958 intend to make a definitive adjudication 
concerning Petitioner’s increased rates in its orders sus- 
| pending such rates, and such adjudication could not have 
been effectuated under the suspension power of Section 
, 4(e) of the Natural Gas Act, even if the Respondent had 
intended to make such an adjudication. 


: These suspension orders were entered pursuant to the 
express authority of Section 4(e) of the Natural Gas Act.* 


(52 Stat. 822, as amended; 15 U.S.C. 717e(e)). Section 
4(e) authorizes the Commission to take three preliminary 
' actions with respect to a newly filed rate’ schedule: 


*‘to enter upon a hearing’’ 

° * * * * * * * w 
‘pending such hearing and decision thereon, the Com- 
mission * * * may suspend the operation of such sched- 
ule and defer the use of such rate.’’ 

* * e ° * * * s a 
“‘require the natural-gas company to furnish a bond to 
be approved by the Commission, to refund any amounts 
ordered by the Commission.’’ 


Thus prior to “‘hearing and decision”? the Commission may 
only enter upon a hearing, suspend, and require a bond, or 
as in this case, a corporate undertaking. The orders sus- 


* The suspension orders also invoke Section 15 of the Act relating to hearing 
procedures (52 Stat. 829; 15 U.S.C. 717n). 
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pending Petitioner’s increased rates accomplished. these 
statutory objectives and nothing more. 


The text of these suspension orders, after reciting the 
fact of an increase in the Louisiana Gathering Tax, states 
that “it is deemed advisable to suspend the said proposed 
increased rates”? in order “to assure appropriate refunds’’, 
and to require the filing of “‘an appropriate undertaking to 
assure such refund as may be ordered.’ (R. 5335-6, 5537-8). 
The ordering paragraphs when read in their entirety pro- 
vided in substance as follows: 


Paragraph (A) of such orders provided that ‘‘a public 
hearing be held * * * concerning the lawfulness of the 
proposed increased rates and charges”’. 


Paragraph (B) provided that ‘‘pending such hearin; 
and decision thereon, each of said supplements be an 
each is hereby suspended’. 


Paragraph (C) allowed the increased rates to become 
effective Angust 2, 1958 subject to a corporate under- 
taking. 

Paragraph (D) spelled out the terms of the undertak- 
ing, ie. “Respondent shall refund * * ° such amounts 
vw as may be required by final order of the Commis- 
sion.’ 


Paragraph (E) set forth the required content of the 
written undertaking. 


Paragraph (F) provided that ‘‘Each Respondent who, 
* © © makes such refunds as may be required by order 
of the Commission, shall be discharged of his under- 
taking.’ 


It is thus clear by the language of the suspension orders 
themselves that they were not intended to be, nor were 
they, final, dispositive adjudications ; they look to the entry 
of final orders, they do not enter the final judgment; in this 
regard they are consistent with the governing statuto 
provisions. : 
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Indeed, if the suspension orders were the final dispositive 
orders that Respondent and Intervenors attempt to make 
them out to be, then in August of 1958 rehearing of the 
orders should have been sought under Section 19(a) of the 
Act and judicial review taken under Section 19(b).‘ But 
the Commission’s Rules of Practice and Procedure Section 
1.30(e) forbid Application for Rehearing of such an order 
and Respondent has repeatedly contended and the Courts 
have repeatedly held that suspension orders are not final, 
definitive reviewable orders. Texas Gas Corp. v. F.P.C., 
102 App. D.C. 59, 250 F.2d 27 (1957) ; Humble Oil and Re- 
fing Co. v. F.P.C., 236 F.2d 819 (CA5, 1956) ; Sun Ow Co. 
v. F.P.C., 244 F.2d 77 (CA5, 1957); see too, United Gas 
Pipe Line Co. v. F.P.C., 86 App D.C. 314, 181 F.2d 796 
(1950). 


This state of the law was known to Respondent, the In- 
tervenors and Petitioner in August, 1958 when the suspen- 
sion orders were issued. They were then and they are now 
preliminary and interlocutory orders; they are not and 


never have been final, definitive orders. 


Respondent and Intervenors allege that the 1958 suspen- 
sion orders were ‘“‘unusual orders’’ far different from the 
customary Commission order of suspension. But neither 
the detailed sentence by sentence analysis of Paragraph 
(D) of the suspension orders made by Respondent at pages 
15 through 17 of its Pan Am brief nor the comparison of 
these orders with an unrelated order respecting United 
Gas Pipe Line Company set forth by Intervenor Memphis 
at page 18 of its Brief can invest the instant suspension 
orders with a finality that cannot validly be had under the 
terms of Section 4(e) of the Act. Moreover, an unbiased 
analysis of the language of Paragraph (D) of the suspen- 
sion orders will reveal that in this Paragraph all the Com- 
mission actually did was to limit both the amount of money 


+52 Stat. 831; 15 U.S.C. 717r(a) and (b). 
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that might be subject to refund and the matters to be con- 
sidered in the final order determining whether any refunds 
were appropriate. 


The increased rate in a typical pipeline suspension pro- 
ceeding involves consideration of factors such as operating 
costs, rate base determination, rate of return, cost alloca- 
tion, ete. Thus, in that type of proceeding both the amount 
subject to refund and the substantive issues supporting the 
increased rate are open for adjudication. Here the only 
amount subject to refund was the increment in the rate, 
and the only factor in issue was the increase occasioned by 
imposition of the additional Louisiana gathering tax. The 
general refund obligation is spelled out in the typical pipe- 
line suspension order precisely as it is spelled out in Peti- 
tioner’s suspension orders. The language reads: 


«c# © © shall refund at such times and in such amounts 
to the persons entitled thereto, and in such manner as 
may be required by final order of the Commission 
eee (Cf. R. 5335-6 and Paragraph (B) of Order 
issued in United Gas Pipe Line Company, 19 F.P.C. 
119 at 120-121). 


The only real significance that can properly be attached 
to the added language in the instant gathering tax suspen- 
sion orders “‘in the event the additional tax of one cent per 
Mef levied by the State of Louisiana is for any reason held 
to be invalid” is simply this: it restricts such refunds as 
might ultimately be ordered to that increment of the 
increased rate under suspension represented by the imposi- 
tion of the additional gathering tax, and removes from con- 
sideration in each individual suspension proceeding ques- 
tions or matters related to the totality of the rate in ques- 
tion, of which the gathering tax is only a part. Thus Re- 
spondent made it clear that it would not convert these 
suspension proceedings into full-blown rate investigations; 
it did not, by this limitation, prejudge the justification of 
the increased rate. 
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Respondent and Intervenors impute separate and differ- 
ent meanings to the first and second sentences of Para- 
graph (D) of the instant suspension orders. But it is a 
long established principle of judicial interpretation that 
a legislative or administrative act or order will be read as 
@ consonant, symmetrical whole. Paragraph (D) of the 
instant suspension orders considered as a whole, contem- 
plates a. possible refund by the State of Louisiana with or 
without interest and, in the event interest is paid on such 
refunds, obligates Petitioner to pass on such interest to- 
gether with the principal refunded. 


In September, 1958, final certificate orders were issued 
by Respondent which demonstrated that it was the intent 
of the Commission that appropriate refunds would be re- 
quired only in the event the additional gathering tax was 
refunded to taxpayers. (Pet. Br. p. 12-14). The Chair- 
man’s letter to the Collector of Revenue on October 2, 1958 
states quite explicitly that the intent of the Commission in 


suspending rates pending a hearing was to prevent unjust 
enrichment, a ‘‘windfall’’ in the event refunds were made 
to producers, and to preserve the Commission’s right to 
take whatever final action would be justified; and he states 
his belief that it would be unjust to allow taxpayers to retain 
refunds made by the State of Louisiana (R. 163-4). 


The Orders of February 21 and May 29, 1961 which were 
issued by three Commissioners, two of whom had partici- 
pated in the earlier suspension orders, confirmed this in- 
tent. The February 21 Order was expressly premised 
upon the advice that “the State of Louisana ts refunding 
such monies collected, with 2 percent interest thereon.”’ 


® The Orders of February 21, 1961 and May 29, 1961 were decided by Com- 
missioners: Kuykendall, Stueck and Kline. The August, 1958 suspension orders 
were issued by Commissioners Kuykendall, Steuck, Hussey and Connole. The 
March 5, 1962 Order was issued by Commissioners Swidler, O’Connor, Morgan 
and Ross, none of whom were serving as Commissioners in either August of 
1958, February of 1961 or May of 1961. 
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(R. 187). (Emphasis added). When advised by Applica- 
tion for Rehearing, and Petitions for Clarification, that 
refunds were being made only to those taxpayers who had 
instituted litigation, and that the majority of producers 
would not receive refunds, the Commission properly modi- 
fied its February 21 Order and in its Order of May 29, 1961 
Timited the refund obligation to those who had obtained 
refunds from the State of Louisiana. (R. 429). Once and 
for all, the Commission laid to rest any question as to the 
intent of their suspension orders. The Commission said: 


“The import of the above language is that the Com- 
mission in such suspension orders was concerned with 
the possibility that there might be tax refunds as a 
result of court litigation. Not knowing which Re- 
spondents had challenged the constitutionality of the 
gathering tax, it was necessary for the Commission to 
suspend all rate increases involving tax reimbursement 
of such gathering tax. Thus, in the event of refunds 

tate of Louisiana, Respondents would not be 

d to keep such refunds, but would be required to 

pass a proportionate part of such refunds on to its pur- 
chasers.’ (R. 425) (Emphasis added). 


The judgment of the Commissioners who entered the 
suspension orders of Angaust, 1958 and the Orders of Feb- 
ruary 21, 1961 and May 29, 1961 as to their intent in issuing 
such orders should properly be controlling. Intent, when 
used as an aid to the construction of a legislative act, refers 
to the intent of those legislators who enacted the legislation, 
not to some substitute expression by a subsequent legisla- 
ture composed entirely of different members as to what the 
earlier legislators should have intended. U.S. v. Wise, 
—US.—, 82S. Ct. 1354 (1962) ; U.S. v. United Mine Work- 
ers of America, 330 U.S. 258, 281-2; 62 S. Ct. 677, 690 (1947). 

Reference in the Chairman’s letter of October 28, 1958 
to Commission decision’s respecting El Paso Natural Gas 
Company, 13 F.P.C. 421 and Panhandle Eastern Pipe Line 
Company, 13 F.P.C. 53 does not refute the clear expression 
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of intent provided by the Chairman’s earlier letter of Octo- 
ber 2, 1958 and by contemporaneous certificate orders (Cf. 
Resp. P.A. Br. p. 19-20). In the Panhandle case, Panhandle 
had challenged the Texas tax there involved and had ob- 
tained refunds. See Panhandle Eastern Pipe Line Co. v. 
Calvert, 347 U.S. 157, 74 S.Ct. 398 (1954). The point of the 
El Paso reference was that an invalidated tax had been 
challenged and disallowed as a non-recurring cost in estab- 
lishing El Paso’s future rates. Moreover, it should be 
noted that rehearing in this El Paso case was granted and 
on rehearing in 1956, the case was settled, Hl Paso Natural 
Gas Company, 16 F.P.C. 764. 


Finally, Respondent is compelled under the Act to make 
its decision on the basis of a hearing. A ‘“‘hearing”’’ is not 
an empty procedural formality leading to a foregone con- 
clusion; it; is a matter of substance, and requires a deter- 
mination on the basis of all relevant facts and circum- 
stances. If, in fact, the Respondent prejudged the matter 
in the suspension orders then, indeed, Petitioner has been 
deprived of a fair hearing. Morgan v. U.S., 298 US. 468, 
56 S. Ct. 906 (1936); Morgan v. U.S., 304 U.S. 1, 58 S. Ct. 
773 (1938). 


III. The Respondent’s Order of March 5, 1962 Is Unreasonable 
and Unjust 


Respondent, in its Order of March 5, 1962 states that: 


“In either case, it still lies within our discretion to 
reimpose the unqualified refund obligation originally 
embodied in the February 21 Order, and upon full con- 
sideration of the competing equities involved herein, 
we deem such imposition appropriate.’’ (R. 710). 


Respondent thereafter devotes approximately two pages 
of its order to a discussion of what it considers to be the 
“competing equities’’. The recitation of ‘‘equities’’ con- 
sidered by the Commission includes the following: 
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(a) “Thus respondents were amply forewarned of 
the consequences they invited in refusing to register 
protests.”’ (R. 710). 


As shown above, the suspension orders could not properly 
have been read, in 1958, as forewarning Petitioner of any- 
thing other than that a hearing was to be held at some 
future time to determine what resolution of the suspension 
proceeding was appropriate. The certificate orders issued 
by the Commission in September 1958 (Cf. Pet. Br. p. 13- 
14) and correspondence between the Chairman of the Com- 
mission and the Louisiana Collector of Revenue in October 
1958, did not ‘‘amply forewarn”’ Petitioner of the absolute 
refund obligation ultimately imposed in 1962. 


(b) ‘‘Since litigation to challenge the gathering tax 
was already pending, no protesting producer would 
have been forced to initiate a test case.”? (R. 710). 


As we have shown, Respondent was wholly in error in this 


assertion. See supra pp. 3-4 and Appendix A. And every 
payment that was protested and made the subject of a suit 
withheld tax revenues required to support the Louisiana 
school system. 


(c) ‘¢At the very least, it was incumbent upon them 
to consult with and seek the approval of the archasers 
for the course they proposed to follow.” (R. 711). 


Neither Petitioner’s contracts with Texas Gas, nor the sus- 
pension orders herein, nor any contemporaneous advice 
from the Commission obligated Petitioner to seek the con- 
sent of Texas Gas to Petitioner’s decision not to protest 
the tax and to institute litigation to recover a refund. In 
fact Petitioner’s contract with Texas Gas expressly pro- 
vides that state laws are ‘‘presumed by both parties to be 
valid unless and until a court of competent jurisdiction 
shall hold otherwise with respect thereto.”” (R. 5330, 5532). 
Thus under the contract, the gathering tax, as between the 
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parties, was deemed valid until set aside by the Louisiana 
Supreme Court. 


Respondent states that Petitioner had no right nor basis 
for reliance upon any Commission action: 


“Since, as shown, the absolute refund obligation was 
clear while the tax was in effect, there can be no pos- 
sibly sound claim that any producer took or refrained 
from taking any action in reliance on any statements 
made, opinions expressed or action taken by the Com- 
se A any of its representatives. (Resp. P.A. 

r. p. 21). 


The hindsight of 1962 has no doubt provided Respondent 
with better vision of the events of 1958 than was possible 
at the time Petitioner was called upon to pay its tax. 


The situation which Petitioner was required to evaluate 
in 1958 was as follows. The Louisiana statute imposing 
the additional gathering tax* expressly provided that the 


revenues to be derived under the tax were to be used to 
support and maintain the Louisiana school system. It was 
a matter of common knowledge that the finances of this 
school system were quite strained. It was likewise known 
that under Louisiana law, tax revenues made the subject 
of protest and suit for recovery had to be segregated and 
could not be used. It was also a matter of public knowl- 
edge that if the Respondent’s suspension orders precipi- 
tated a wide scale assault on the tax by the filing of a multi- 
plicity of suits for recovery, the Louisiana school system 
would be financially jeopardized. 


Against this background, on October 29, 1958, shortly 
before the date when payment of the tax was due, Respond- 
ent issued its Press Release publicly advising that “the 
Commission has no desire to force the testing of a State 
statute and is not doing so in the present instance.’’ 

* This statute is set out in its entirety in Appendix A to Petitioner’s Initial 
Brief. 
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(Resp. P.A. Br. p. 40). We submit that under these cir- 
cumstances it was not unreasonable for Petitioner and 
others similarly situated to refrain from protesting the tax 
and instituting litigation. Surely under these circum- 
stances it cannot properly be said that Petitioner’s tax 
payments were “‘extravagant or unnecessary costs’? (Resp. 
P.A. Br. p. 11). 


Respondent implemented its policy respecting the Louisi- 
ana gathering tax in September, 1958 by issuing several 
certificates of public convenience and necessity authorizing 
producers to make sales in Louisiana to pipeline companies 
(Pet. Br. p. 13-14). These certificate orders clearly and 
unambiguously provided that, 


“Tn order to assure appropriate refunds * * ° in the 
event Act No. 8 of 1958 is * * * held invalid, it is fair 
and reasonable to attach to the certificates issued the 
producer applicants herein the condition that the 
applicants promptly refund * * * the reimbursement 


for the additional tax * * * should such tax be held 
invalid and refunded by the State of Louisiana.’ (Em- 
phasis supplied). (See Pet. Br. p. 13). 


Respondent now disavows such orders suggesting ‘‘it is 
also possible that the certificate orders were erroneous as 
a matter of regulatory policy”? (Resp. Br. p. 10) and that 
if there is no basis for distinction between the two, “the 
inevitable result would be that the certificate orders were 
erroneous .. .”” (Resp. Br. p. 11). But the fact is that the 
contemporaneous certificate orders were final orders issued 
after the completion of a full hearing; as shown supra, the 
suspension orders of August, 1958 were preliminary and 
interlocutory orders. If, indeed, there is any real incon- 
sistency between the certificate orders and the suspension 
orders, the certificate orders issued after hearing should 
be given the greater weight. 


The Commissioners who issued the certificate orders 
in 1958 issued a final decision herein, on May 29, 1961, pre- 
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cisely consistent with the terms of the earlier certificate 
orders. Respondent suggests no valid basis for distinction ; 
there is no basis for different action. 


Petitioner submits that Respondent’s Order of March 5, 
1962 does not give full and proper consideration to the 
equities of the problems raised by the additional Louisiana 
Gathering Tax. It is not disputed that the tax had to be 
paid and that Petitioner has paid 100 per cent of the amount 
due. Petitioner’s contract with Texas Gas required the 
latter to reimburse for 7%’s of the tax. Under Respond- 
ent’s Order, Texas Gas will be relieved of its contractual 
obligation and Petitioner will bear the full burden of the 
tax, despite the fact that, as between the parties, this gath- 
ering tax paid between August 1958 and November 30, 1958 
was a@ valid tax. 


Petitioner could have protected itself only by instituting 
litigation to secure refund of the tax; if it, and others sim- 
ilarly situated, had done so, the tax revenues could not 
have been used by the Louisiana school system. The pub- 
lished Commission letters, press release and certificate 
orders referred to herein surely gave Petitioner and others 
similarly situated valid grounds for believing that they 
were not compelled to sue the Louisiana Collector of Rev- 
enue in order to protect themselves. 


The suspension orders of August, 1958 were not final or 
definitive orders establishing an absolute obligation to 
refund; nor could they be so read when issued. Petitioner 
had the right to assume that Respondent’s final decision 
would credit the bona fides of Petitioner’s action of paying 
the tax without protest in reliance on Commission advice 
that it need not institute litigation to test the tax. Respond- 
ent attempts to ascribe finality to these interlocutory sus- 
pension orders, in order to avoid weighing the equities 
supporting Petitioner’s action. Its action constitutes legal 
error which vitiates Respondent’s final order. 
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CONCLUSION 


Respondent’s orders of March 5, 1962 and April 26, 1962 
are without valid foundation in fact or law; they are unrea- 
sonable and unjust orders. They should be vacated and 
set aside. 


Respectfully submitted, 


Justix R. Woxr, 
Attorney for 
Union Texas Petroleum, a Division 
of Allied Chemical Corporation 
Petitioner 
Justm R. Wor 
Evuacene E. THREADGILL 
Worr & Case 
1625 K Street, N.W. 
Washington 6, D. C. 
Attorneys for Petitioner 


Dated: December 14, 1962 
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APPENDIX A 


Affidavit 


State of Louisiana 
Parish of East Baton Rouge 


Roland Cocreham, being first duly sworn, deposes and 
says: 

(1) That he is Collector of Revenue of the State of 
Louisiana ; 


(2) That he is familiar with the records of his office relat- 
ing to the period from August 1, 1958, to November 30, 1958, 
when the gas gathering tax levied by Act 8 of 1958 (47 La. 
Rev. Stat. (1950), Section 678 et seq.) was in effect, and 
with litigation heretofore instituted to challenge said Sec- 
tion 678 of the Statutes. 


(3) That 47 La. Rev. Stat. (1950), Section 1576 provides 


that each taxpayer must pay taxes as levied; but that any 
taxpayer who objects to such a tax has the right to pay 
such tax under protest and within 30 days thereafter insti- 
tute a suit to test the validity of such tax and to thereby 
obtain refund thereof should such tax be then held to be 
invalid. 

(4) That if such tax is paid under protest pursuant to 
47 La. Rev. Stat. (1950), Section 1576, then under such sec- 
tion the Collector is required to segregate such tax pay- 
ment, and hold such payment pending final disposition of 
the necessary litigation. 


(5) That during the period of time referred to, the De- 
partment of Revenue required all companies challenging 
the gas gathering tax to pay the tax under protest and to 
file suit for the recovery thereof. No taxpayer was allowed 
to pay under protest and to have the right to any refund 
without bringing suit within 30 days as required by the 
Statutes; and no agreements were made allowing one tax- 
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payer to obtain the benefit of judgment rendered in another 
case. No gas gathering taxes were refunded to any tax- 
payer based on any judgment of Court unless that partic- 
ular taxpayer had paid his taxes under protest as required 
by law and filed a suit for recovery thereof within the time 

allowed. - 


Rotanp CockEHAM 
Roland Cocreham 


Sworx To axp SusscamepD before me, Notary Public, at 
Baton Rouge, Louisiana, this 12th day of October, 1962. 


Cxapman L. SanForD 
Notary Public 

East Baton Rouge Parish, 
Louisi 


